MINUTES OF THE NOVEMBER 8, 2007 MONTAGUE TOWNSHIP LAND USE BOARD MEETING

Open public meeting statement: The meeting was called to order by Chairman, Richard Innella, and a statement was made that the meeting was duly advertised and met all of the requirements of the Open Public Meetings Act.  Those present were: Jason Dunn (As Mayor Designee), Sharon Tufaro, Glenn Barbagallo, Darren Ponce, George Zitone, Ron Ruberto, Gene Crawford, Katherine Snyder, Charles Teufert, Richard Innella, Sharon M. Yarosz, the board secretary, William Haggerty, Esq., the board attorney and Michael OKrepky, the board engineer.

Those absent were: Ted Brace (excused).

FLAG SALUTE
MINUTES

The Minutes of October 11, 2007 Land Use Board meeting were reviewed.  A Motion was made by Mr. Barbagallo and seconded by Mr. Ponce to approve the Minutes of the October 11, 2007 Land Use Board Meeting. All were in favor, except Mr. Dunn, Mrs. Tufaro and Mr. Innella, who abstained.  The Motion was carried.

RESOLUTIONS

Gerald Williams - LU-05-06-3 - Block 46, Lot 33 - Doremus Lane - D Variance:

The Resolution was reviewed.  A Motion was made by Mr. Barbagallo and seconded by Mr. Zitone to approve the Resolution of Gerald Williams for a D Variance to construction a single family home on a C-2 Commercial Lot.  Roll Call: Mr. Barbagallo, yes; Mr. Ponce, yes; Mr. Zitone, yes; Mr. Ruberto, yes; and Mr. Teufert, yes.  The Motion was carried.

NEW APPLICATIONS

Minisink Reformed Church - LUB 07-08 - Block 18, Lot 17 - Clove Road - Amended Site Plan & Variance:

Ms. Crawford stepped down from this application.

Appearing before the board was Becky Rosenkrans and William Thompson on behalf of the applicant.  Mrs. Rosenkrans and Mr. Thompson were sworn in by the board attorney.

Mrs. Rosenkrans indicated that she was before the board for an Amended Site Plan and Variance to enclose the pavilion with french doors, extend the kitchen area, and add a single door within the building to the kitchen area.  There will be no change to the footprint of the building or change in the use of the building.  

Mr. Haggerty indicated that this pavilion had previously been approved by the board for a use variance.  He stated that this is an expansion of that approval.  Although it is not an expansion physically as the outside of the building has not changed.  The applicant has enclosed the pavilion and added french doors.  They have not added heat to the building and therefore, functionally they have not increased the use of the building, they have just made it more convenient for the applicant.

Mr. Innella questioned if the applicant intended to increase the amount of impact of the usage of the facility compared to what they have done in the past.  Mrs. Rosenkrans indicated that they would like to extend their usage time slightly.  The site was originally their summer worship site during the months of July and August.  They would like to possibly hold some services in June.  They have had an Easter Egg Hunt for the kids of Montague Township in March/April and it is cold during those months and by enclosing the pavilion it makes it more comfortable.  
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NEW APPLICATIONS CONT.

Minisink Reformed Church - LUB 07-08 - Block 18, Lot 17 - Clove Road - Amended Site Plan & Variance Cont.:

Mr. Innella questioned if the applicant has finished off the inside of the building.  Mrs. Rosenkrans indicated that they have not finished off the inside, this was done to protect everyone from the wind.  

Mr. Dunn questioned the applicant as to how the building is used.  Mrs. Rosenkrans indicated it is used on a weekly basis in the summer months for the weekly services; they have used it for the Easter Egg Hunt for the Montague Township children; a Harvest Festival; and a few other events.  She further stated that they would like to offer it to the scouts, the PTA or any non-profit organization to have functions.  

This matter was opened to the public.  There was no public participation.  This matter was closed to the public.

Mr. Haggerty summarized the application and indicated that this was an amended site plan to approve the as built that consists of an enclosure of the pavilion with french doors, there is no heat in the building, there was no exterior changes.  They enclosed the building to make it more weather friendly.

A Motion was made by Mr. Zitone and seconded by Mr. Barbagallo to approve the amended site plan and variance requested by the applicant.  Roll Call: Mr. Dunn, yes; Mrs. Tufaro, yes; Mr. Barbagallo, yes; Mr. Ponce, yes; Mr. Zitone, yes; Mr. Ruberto, yes; Mrs. Snyder, yes; Mr. Teufert, yes; and Mr. Innella, yes.  The Motion was carried.

Ms. Crawford returned to the meeting. 

Thompson Stone - LUB 07-10 - Block 42, Lot 1 - Minor Site Plan Waiver:

Appearing before the board was Becky Rosenkrans and William Thompson on behalf of the applicant.  Mrs. Rosenkrans and Mr. Thompson were sworn in by the board attorney.

Mr. Thompson indicated that he is before the board this evening to obtain an approval to install a carport which sits on the ground and is anchored with some rods.  He indicated that when it rains and they have to cut the stone, they can not work in the yard and this carport would be there for his employees to be protected from inclement weather and have some shelter.  Mr. Haggerty questioned Mr. Thompson as to what they would have within the carport.  Mr. Thompson indicated it is basically for the employees to be protected from inclement weather and they may park a skidster in there.  Mr. Innella questioned if this was for multiple vehicles.  Mr. Thompson indicated it would be just for one vehicle.  Mr. Haggerty questioned Mr. Thompson as to the dimensions for the carport.  Mr. Thompson indicated the carport would be 18' x 21'.  Mr. Haggerty indicated that the applicant is within the required setback.  He questioned Mr. Thompson if they would have a parking area around this carport.  Mr. Thompson indicated that they will not be modifying the parking area.  

Mr. Thompson further indicated that they have already placed an outside wood burning furnace which is 66" by 80" which is a boiler type that feeds underground into the building.  Mr. Haggerty questioned if this was the heat source for the building.  Mr. Thompson indicated that it was not.  They have oil heat, this would be supplemental heat.  The current heat is from the ceiling in the building and it was not enough for the employees.  Mr. Haggerty questioned if there is a lot of smoke that comes from this unit.  Mr. Thompson indicated that he burns strictly wood in this furnace, mainly oak, and no garbage and they have not had a smoke problem.  
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NEW APPLICATIONS CONT.
Thompson Stone - LUB 07-10 - Block 42, Lot 1 - Minor Site Plan Waiver cont.:
This matter was opened to the public.  There was no public participation.  This matter was closed to the public.

Mr. Haggerty summarized the application.  He indicated that this was an application for a Minor Amendment to the Site Plan.  The reason it is a minor amendment is that the applicant is not increasing his capacity of the functioning of his business or the nature of the business.  The amendment does not have any change to the lighting or parking.  The amendment is a weather protection for the carport and a heating system for the building to make the operation more efficient.  There are no variances requested.  

A Motion was made by Mr. Barbagallo and seconded by Mrs. Snyder to approve the Minor Amendment to the Site Plan.  Roll Call: Mr. Dunn, yes; Mrs. Tufaro, yes; Mr. Barbagallo, yes; Mr. Ponce, yes; Mr. Zitone, yes; Mr. Ruberto, yes; Ms. Crawford, yes; Mrs. Snyder, yes; Mr. Teufert, yes; and Mr. Innella, yes.  The Motion was carried.

Red Hill Road, LLC - LUB 07-11 - Block 47, Lot 17 - Minor Subdivision:

A letter dated November 7, 2007 was received from the applicants attorney requesting that this matter to be carried to the December 13, 2007 Land Use Board meeting.  A Motion was made by Mr. Dunn and seconded by Ms. Crawford to carry this application to the December 13, 2007 meeting.  All were in favor.  The Motion was carried.

APPLICATIONS CARRIED FROM A PREVIOUS MEETING
Cellco Partnership d/b/a Verizon Wireless - LUB 07-07 - Block 18.42, Lot 7 - Clove Road - Preliminary & Final Site Plan & Variance:

Mrs. Tufaro and Mr. Dunn stepped down from this application due to the fact that this applicant was requesting a D Variance.  Mr. Zitone also stepped down.

See Transcripts prepared by Iris LaRosa, C.S.R. of Precision Reporting Service which are attached hereto and made part hereof.

A Motion was made by Mr. Barbagallo and seconded by Ms. Crawford to allow the board attorney and board planner, Mr. Suljic, higher a Radio Frequency Engineer on behalf of the township at the expense of the applicant to review the application and submit a report.  Roll Call:  Mr. Barbagallo, yes; Mr. Ponce, yes; Mr. Ruberto, yes; Mrs. Crawford, yes; Mrs. Snyder, yes; Mr. Teufert, yes; and Mr. Innella, yes.  The Motion was carried.

A Motion was made by Mr. Barbagallo and seconded by Ms. Crawford to carry this application to the December 13, 2007 Land Use Board meeting without further notice.  All were in favor.  The Motion was carried.

Mrs. Tufaro, Mr. Dunn and Mr. Zitone returned to the meeting.

OLD BUSINESS

Fence Ordinance:

A letter was reviewed from Donna Traylor, Director of Sussex County Office of Farmland Preservation and Conservation regarding changes to the Fence Ordinance for Farmers.  The board felt that the ordinance as it exists is sufficient and no changes were made.
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VOUCHERS

The vouchers were reviewed.  A Motion was made by Mr. Ponce and seconded by Mr. Barbagallo to approve the following vouchers:

1) KSM Engineering regarding General Administration (October) in the amount of $300.00; and

2) Dolan & Dolan regarding Biccum (escrow) in the amount of $54.60; and

3) Dolan & Dolan regarding Cellco Partnership (escrow) in the amount of $81.90; and

4) Dolan & Dolan regarding Skymark (Escrow) in the amount of $40.95; and

5) Dolan & Dolan regarding Skymark (Escrow) in the amount of $170.63; and

6) Dolan & Dolan regarding Thompson (Escrow) in the amount of $27.30; and

7) Dolan & Dolan regarding Williams (Escrow) in the amount of $61.43; and

8) Dolan & Dolan regarding Minisink Reformed Church (Escrow) in the amount of $27.30; and

9) Dolan & Dolan regarding Club Drive Law Suit in the amount of $129.68; and

10) Dolan & Dolan regarding General Administration (August & September) in the amount of $629.38.
Roll Call: Mr. Dunn, yes; Mrs. Tufaro, yes; Mr. Barbagallo, yes; Mr. Ponce, yes; Mr. Ruberto, yes; Ms. Crawford, yes; Mrs. Snyder, yes; Mr. Teufert, yes; and Mr. Innella, yes.  The Motion was carried.

CORRESPONDENCE

The correspondence was reviewed and no formal action was taken.

PUBLIC PARTICIPATION
The meeting was opened to the public.  There being no public participation, the meeting was closed to the public.
ADJOURNMENT
Having no further business, a Motion was made by Mr. Barbagallo and seconded by Mr. Ruberto to adjourn the meeting.  All were in favor.  The meeting was adjourned.

Minutes prepared by:

SHARON M. YAROSZ

Land Use Administrator
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          1               CHAIRMAN INNELLA:  Application carried from

          2   previous meeting, Cellco Partnership d/b/a Verizon

          3   Wireless, LUB 07‑07, Block 18.42, Lot 7, Clove Road,

          4   Preliminary and Final Site Plan and Variance.

          5               (Whereupon, Board Member Jason Dunn, George

          6   Zittone, and Sharon Tufaro are recused from hearing the

          7   application at this time.)

          8               MR. SCHNEIDER:  Good evening, Mr. Chairman,

          9   fellow members of the Board.  For the record, Richard

         10   Schneider, of the law firm of Vogel, Chait, Collins and

         11   Schnieder on behalf of the applicant, Verizon Wireless.

         12               Mr. Chairman, at the last public hearing,

         13   essentially, the applicant completed its testimony with

         14   the presentation of its site plan engineer, as well as

         15   its professional planner.  I believe at that time Mr.

         16   Goldfein, who was representing a couple of interested

         17   parties, was about to commence his cross‑examination of

         18   those witnesses, and I think it was determined at that

         19   time that rather than start at the later portions of

         20   that evening that the cross‑examination would begin

         21   this evening.  At the Board's request I brought back

         22   Mr. Masters, as well as my other witnesses for

         23   cross‑examination by Mr. Goldfein.  So I think that's

         24   where we are at.

         25               MR. GOLDFEIN:  Thank you.  Thank you, Mr.
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          1   Chairman.

          2               Prior to directing questions to the

          3   applicant's witnesses I would like to discuss with the

          4   Board a letter that I hope you've seen that I addressed

          5   to all of you dated the 17th, I think it was, of

          6   October.  In that letter I tried to make two points:

          7   The first was, in directing you to language in the

          8   ordinance which could be construed as a motion to

          9   dismiss the application.  I didn't intend it that way,

         10   it was rather to direct you toward the portion of the

         11   ordinance which uses the word "area", where another

         12   ordinance I've seen the word "zone".  And to my mind,

         13   from our side of the aisle, it would be a nice shortcut

         14   to this application if the Board were to take my advice

         15   and determine that you cannot construct a cell phone

         16   tower in a residential area.  Now, you may want to hear

         17   testimony from our witnesses on that, and we're

         18   prepared to commence that tonight.

         19               The second part of my letter dealt with the

         20   suggestion based on the language at the tail end of

         21   your ordinance, in which the Board has the discretion

         22   to engage, it uses the word "technical consultants" to

         23   deal with such applications.  I can tell you that I'm

         24   no scientist, and in framing questions to the witnesses

         25   on the technical aspects of this application I'm at
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          1   something of a disadvantage.  That's been compounded by

          2   the difficulty that lay people find in, as you do, in

          3   dealing with somebody's science.  And I think that was

          4   a well intended and an excellent conclusion in your

          5   ordinance to afford the Board the independent

          6   assessment of a technical expert on any facet of such

          7   an application.  And I would hope that you will take

          8   advantage of that.

          9               The provision indicates that by submitting

         10   the application an applicant consents to absorbing the

         11   cost if the Board determines that it needs that kind of

         12   independent expertise.  And knowing how difficult it

         13   has been for us to find a consultant who would testify

         14   against a large entity such as this applicant, I'm not

         15   suggesting that they'll hang from the trees and it will

         16   be easy to find one, but I have learned that there are

         17   a number of people, both in our state universities, and

         18   the universities of nearby jurisdictions, that are

         19   proficient in this field.

         20               And so I would commend you to ‑‑ well, it's

         21   my suggestion, would hope that you would take my

         22   suggestion and engage such a consultant.

         23               CHAIRMAN INNELLA:  Can I just stop you for

         24   a second?  Just so you know, if you had a really good

         25   pair of glasses here, I'm just going to tell you what I
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          1   wrote here, I wrote that I'm going to ask the Land Use

          2   Board to make a Resolution to obtain the services of an

          3   engineer with the expertise in radio frequency to

          4   review the Cellco tower request.  So that's going to be

          5   something that I was going to ask the Board to do.

          6               MR. GOLDFEIN:  Thank you, Mr. Chairman.

          7               CHAIRMAN INNELLA:  And they will verify

          8   that the information is, you know ‑‑

          9               MR. GOLDFEIN:  And the reason I wanted to

         10   address it before I started our presentation time was

         11   that I would like to concentrate the Board's time as

         12   it's available on other aspects of the case tonight,

         13   and try and telescope as much as possible for the

         14   efficiency of everybody's time what this case is about.

         15   The technical aspects of radio frequency are an

         16   element, an important element of this case.  But so too

         17   are some of the other things that we're going to

         18   hopefully bring to your attention and demonstrate why

         19   the Board should deny this application.  Shall I go

         20   forward then?

         21               MR. HAGGERTY:  Sure.

         22               MR. GOLDFEIN:  So if this will be a good

         23   time to address some questions to the witnesses of the

         24   applicant I'd like to do that, and if I get to choose I

         25   would call Mr. Masters.  I've got something of a cold.
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          1   If you can't hear me I'm sorry.

          2               CHAIRMAN INNELLA:  I'll say one other thing

          3   so the attorney on the Cellco knows.  I did sign an

          4   affidavit tonight that I did read the 79 pages.  I'm

          5   sorry I wasn't at the meeting, at the last meeting, I

          6   threw my back out that afternoon.  I was unable to

          7   attend, so...

          8               MR. SCHNEIDER:  Okay.

          9               MR. HAGGERTY:  Mr. Masters, your name again

         10   for the record?

         11               THE WITNESS:  William F. Masters, Jr.,

         12   M‑a‑s‑t‑e‑r‑s.

         13               MR. HAGGERTY:  And you're still under oath?

         14               THE WITNESS:  Correct.

         15               MR. SCHNEIDER:  I'll move out of the way to

         16   give Mr. Goldfein some space.

         17               MR. GOLDFEIN:  Thanks.

         18   W I L L I A M   F.  M A S T E R S, having been

         19   previously sworn, testifies as follows:

         20   CROSS‑EXAMINATION OF MR. MASTERS BY MR. GOLDFEIN:

         21         Q.    Mr. Masters, I was present when you

         22   testified at the last hearing, and I just want to

         23   address your attention tonight to a few of the areas

         24   that you covered.  You spoke at some length regarding

         25   exhibits that were marked, and I'm looking now at A‑12,
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          1   A‑10, and A‑11.  It should be in better order.  Are you

          2   familiar with those exhibits?

          3         A.    Yes, I am.

          4         Q.    Are those photo photographs that you made?

          5         A.    They are photographs that I took myself,

          6   which in each case are on the left side of the exhibit

          7   boards.  And then photo simulations on the right‑hand

          8   side, which are computer generated.

          9         Q.    And did you do those simulations?

         10         A.    They were not done by me personally.

         11         Q.    Okay.  And do those accurately depict, in

         12   your mind, how one would see the so‑called monopole

         13   cell tower that's proposed by the applicant?

         14         A.    Yes.  The proposed tree monopole.

         15         Q.    And in taking those photographs on the left

         16   side tell us what technology did you employ?

         17         A.    As I indicated during my testimony the

         18   photographs were taken at the time of what we refer to

         19   as a drive test was conducted at the property which was

         20   back on May the 3rd of this year, which was when the

         21   radio frequency engineers did their drive testing of

         22   the area, at which time a crane was utilized at the

         23   subject site and was in this case hoisted to a height

         24   of 150 feet.  And at that time I took photographs of

         25   the crane from various locations.
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          1         Q.    And were you up in the crane?

          2         A.    I'm sorry?

          3         Q.    Were you up in the crane?

          4         A.    No.  I don't go up in the crane.  I don't

          5   do heights.

          6         Q.    So what was up in the crane?

          7         A.    Up in the crane was radio frequency

          8   equipment, which basically looked like small suitcases,

          9   as well as two antennas that are attached at the top of

         10   the crane.

         11         Q.    And in your testimony at the last hearing

         12   in answer to a question from Mr. Schneider you said

         13   there were two ways to accomplish such a test?

         14         A.    Correct.

         15         Q.    What was the other way?

         16         A.    The other methodology is what we commonly

         17   refer to as a balloon test.

         18         Q.    Did you conduct a balloon test on this

         19   occasion?

         20         A.    I did not.

         21         Q.    Why not?

         22         A.    Because we had the crane.

         23         Q.    Okay.  Had you utilized a balloon test is

         24   it your testimony that the depictions would have been

         25   the same?
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          1         A.    Yes.  Assuming that the wind conditions

          2   were such that the balloon would be standing straight

          3   up in the air.

          4         Q.    If it were a windy day that could be a

          5   problem?

          6         A.    That's correct.

          7         Q.    The day you took these photographs do you

          8   recall if it was a windy day?

          9         A.    I do not recall.

         10         Q.    Okay.  I want to move onto another area.

         11               And there was some testimony, and there's

         12   mention of it in Counsel's letter to the Board, that

         13   the property on which the cell tower's proposed to be

         14   located already includes the nonconforming use?

         15         A.    That's right.

         16         Q.    So is this to add a second nonconforming

         17   use to the lot?

         18         A.    Yes.  This would be the second

         19   nonconforming use.

         20         Q.    And the location of the existing

         21   nonconforming use is where in relation to the proposed

         22   second nonconforming use?

         23         A.    It would be closer towards the road.

         24         Q.    Can I call that the front of the property?

         25         A.    Yes, you can.
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          1         Q.    And when the original site plan was

          2   introduced was the site also to be closer to the front

          3   of the property?

          4         A.    Well, we've introduced the ‑‑ the site plan

          5   drawings themselves show it at a location closer to the

          6   front of the property than a subsequent drawing was

          7   submitted showing it further to the rear of the subject

          8   property.

          9         Q.    And that was because of the concern about

         10   the fall zone; is that right?

         11         A.    That's correct.

         12         Q.    So in order to accommodate the concern of

         13   the fall zone the new nonconforming use was pushed

         14   closer to the rear line of the lot?

         15         A.    Correct.

         16         Q.    And what's on the other side of that lot?

         17   Do you know the nature of the use of the property on

         18   the other side of the rear line?

         19         A.    Residential.

         20         Q.    And is that ‑‑ what is the dimension?  Do

         21   you know the dimension of that lot line?

         22         A.    In terms of the distance?

         23         Q.    Yes.

         24         A.    The new location was 151 feet to the

         25   property line.  I don't know if the distance from there
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          1   to the houses has been determined.

          2         Q.    Did you give any consideration to the

          3   location of that house or other houses on adjoining

          4   lots in arriving at your opinion?

          5         A.    I did, which is why I had indicated in my

          6   testimony that I personally prefer the original

          7   location.

          8         Q.    Because it was ‑‑

          9         A.    Further away.

         10         Q.    ‑‑ further from homes?

         11         A.    Correct.

         12         Q.    And on how many sides of the subject lot

         13   are there residences?

         14         A.    Two.

         15         Q.    Okay.  So we have spoken of one.  And is

         16   the other one closer or further, do you have any of

         17   that in mind?

         18         A.    In relationship to the one to the rear I'm

         19   not sure whether it's closer or further.  The adjoining

         20   property happens to be owned by the same property owner

         21   as the subject property.

         22         Q.    Is there a house on that property?

         23         A.    Yes.

         24         Q.    And the area to the rear of the ‑‑ you

         25   described the lot to the rear as residential.  How
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          1   would you characterize the area to the rear,

          2   residential?

          3         A.    The area to the rear would be characterized

          4   as residential, yes.

          5         Q.    And the ‑‑ do you know the number of

          6   residential lots in the area of say a half mile in that

          7   direction?

          8         A.    No, I don't.

          9         Q.    Did you give any consideration to the

         10   density of residential on that side?

         11         A.    I gave consideration to the viewshed on

         12   that side.

         13         Q.    Okay.  And that was a part of your work

         14   with the photography?

         15         A.    Yes.

         16         Q.    Okay.  So, you went on to or you located

         17   your site for photography on the residential side, some

         18   of these photographs in trying to present what would be

         19   seen from those residential lots?

         20         A.    Correct.

         21         Q.    How many?

         22         A.    Well, we can count the number of

         23   photographs on the exhibit boards.

         24         Q.    So that's the number.  The number of photos

         25   is the number of ‑‑
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          1         A.    Essentially.  I mean, there were

          2   photographs taken from other vantage points, but the

          3   photographs that are mounted on the exhibit boards are

          4   representative of those vantage points.

          5         Q.    Okay.  I'm going to move to another subject

          6   now.

          7               In arriving at your opinion did you give

          8   consideration to the master plan of Montague in

          9   considering the impact that this proposed nonconforming

         10   use would have on the welfare of the township?

         11         A.    Well, I reviewed the master plan.  I

         12   certainly reviewed the master plan.

         13         Q.    You did.  And did you also review data that

         14   the county of Sussex maintains on availability of land

         15   for development, and how it is allocated?

         16         A.    No, I did not.

         17         Q.    Okay.  The so‑called GIS data?

         18         A.    No.

         19         Q.    Did not?

         20         A.    No.

         21         Q.    Are you familiar with the areas of Montague

         22   that are slated for more residential development?

         23         A.    From the standpoint of the zoning plan, I

         24   mean, I'm familiar with ‑‑

         25         Q.    Are any of those near to this site?
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          1         A.    Well, there were certainly residential

          2   zones proximate to this site.  The site itself happens

          3   to be in a nonresidential zone, but the majority of the

          4   developable areas or portions of Montague Township are

          5   zoned residentially.

          6         Q.    And are you ‑‑ I'm sure you are, cognizant

          7   of the impact of the relatively recent Highlands Act on

          8   development patterns in Sussex County?

          9         A.    I am.  My understanding is that this

         10   particular site is not in the Highlands?

         11         Q.    Nor is any part of Montague, I think, isn't

         12   that right?

         13         A.    I think that's probably correct.

         14         Q.    Montague is exempt from those difficult

         15   regulations; isn't that right?

         16         A.    Well, they would be by virtue of the fact

         17   that they're not within the delineated Highlands area.

         18         Q.    So is it your opinion that that might add

         19   value to the properties in Montague, since they can be

         20   developed without restrictions of the Highlands Act?

         21         A.    I really don't know what the impact of that

         22   would have in terms of the property values.

         23         Q.    So you didn't give any consideration to

         24   that in allowing your opinion?

         25         A.    I did not.

PRECISION REPORTING SERVICE

(908) 685‑2227

                                                                       17

          1         Q.    Did you give any consideration to the

          2   economic impact or the impact on value of properties

          3   that would be within what you call, I think, the new

          4   corridor of cell towers?

          5         A.    I did not.

          6         Q.    When in arriving at your opinion you use

          7   the term "public interest" in addressing the Sica test,

          8   weighing the affirmative and negative criteria, how do

          9   you define public interest?

         10         A.    Well, part of the Sica balancing test is to

         11   determine the public interest at stake.  And that's

         12   really ‑‑ that's really a function that the Board has

         13   in terms of the ‑‑ because it's really the Zoning Board

         14   that actually conducts the so‑called Sica balancing

         15   test, the four‑step test in terms of balancing and

         16   weighing the positive and the negative criteria.

         17         Q.    So do you make ‑‑ put on a blackboard,

         18   positive, negative, and assign different values to each

         19   of those, or is it quantitative?

         20         A.    Again, I don't do that.  I'm not the one

         21   who performs the Sica balancing test.  That's a

         22   function of the Zoning Board.  It's actually the Zoning

         23   Board that goes through the Sica balancing test.

         24         Q.    And do you make a recommendation in that

         25   regard?
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          1         A.    Well, I certainly gave my opinion that the

          2   application satisfies the Sica balancing test.

          3         Q.    And in arriving at your opinion how many

          4   criteria did you consider?  I mean, was it six said

          5   yes, and four are no, and three of the six are ‑‑ how

          6   do you ‑‑ I'm trying to understand how you arrive at

          7   that opinion.

          8         A.    Well, the ‑‑

          9         Q.    What's more important?  I'm sorry to

         10   interrupt you.  Go ahead.

         11         A.    Again, the process is to go through the

         12   four steps weighing the positive benefits which relate

         13   to the particular suitability of the site.  I went

         14   through the particular suitability characteristics,

         15   with emphasis placed on the fact that the applicant has

         16   secured the requisite license from the Federal

         17   Communications Commission weighing the positive on that

         18   side against the negative, the neglect impact.

         19         Q.    And so the statute that you attach to the

         20   award of the license from the Federal Communications

         21   Commission outweighs other negative criteria if you

         22   come out on the positive side, or what are the other

         23   positives?

         24         A.    Well, again, it's the New Jersey Supreme

         25   Court that said that generally the issuance of an FCC
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          1   license should suffice to establish the fact that the

          2   use serves the general welfare.  That judicial finding,

          3   coupled with the particular suitability

          4   characteristics, in my opinion, outweighs the negative.

          5         Q.    But we haven't listed the negatives.

          6   You've attached great value to the Federal decision

          7   that there be cell phones ‑‑ excuse me, that there be

          8   Verizon cell phones at a particular place.  And so,

          9   against that, I'm asking, how much do you ‑‑ you seem

         10   to value that over the impact that it's going to have

         11   on the area, you didn't attach much value to the impact

         12   that it's going to have on residential lots in the

         13   area, didn't give any consideration to the economic or

         14   the value diminution that that would cause, there's a

         15   Federal permit and that settles it?

         16         A.    No, it doesn't settle it.  The balancing

         17   test is to compare the positive against the negative.

         18   And I went through the fact that the site is an

         19   unmanned facility, the fact that it's unoccupied, and I

         20   indicated that the primary focus from a planning

         21   perspective relative to the negative criteria analysis

         22   is potential visual impact.

         23         Q.    Well, let me give you another example.  We

         24   started with the idea that this is adding a second

         25   nonconforming use to a lot that already has a glaring
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          1   nonconforming use.  That's not important.  That's not

          2   an important value that the code, that the code be

          3   honored to the degree that it can be.  That if there's

          4   a second why not a third?  I mean, there's no import to

          5   that?  I'm trying to get the relative value of these

          6   things.

          7         A.    That essentially would be the case on any

          8   lot within the defined search area there, because there

          9   are no permitted zones within the search area.  The

         10   only permitted properties were the municipal properties

         11   which were not available.

         12         Q.    And while it wasn't part of your specific

         13   analysis to what degree do you consider the possibility

         14   that there might be other technological answers to the

         15   need for cell service?  Has that entered into your

         16   consideration at all?

         17         A.    Other technical answers?

         18         Q.    Yes.  Use another tower; collocate as the

         19   ordinance suggests; boosters; as other people have

         20   spoken about?

         21         A.    I think that was testified to rather

         22   thoroughly by the applicant's radio frequency expert

         23   during the course of his testimony that there were no

         24   other existing tall structures within the search area

         25   available for collocation, nor did any of the towers
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          1   outside of the delineated search area satisfy the

          2   coverage needs.  As far as the second nonconforming use

          3   on the property, again, that would be the case in

          4   almost any instance of any property within the defined

          5   search area, with the exception of the two municipal

          6   properties.  It's significant that while this is a

          7   second nonconforming use on the property, it's an

          8   unoccupied, unmanned use.  One that has no occupancy,

          9   no normal land use ramifications associated with many

         10   other land uses.

         11         Q.    And to go back now to the beginning, to

         12   your photographs, photographs from which you drew your

         13   opinion that there was no detrimental impact, if there

         14   were a big glaring tower on the picture, because that's

         15   what you saw, would that be a detrimental impact that

         16   could outweigh the Federal permit?

         17         A.    Well, I guess it would depend on what the

         18   definition of big glaring tower is.  Based upon the

         19   analysis that I did in terms of the viewshed, I don't

         20   believe that this particular facility, a tree monopole

         21   at this height constitutes a significant detrimental

         22   impact.

         23         Q.    And you base that on these photographs?

         24         A.    Correct.

         25               MR. GOLDFEIN:  I have nothing further of
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          1   this witness.

          2               MR. SCHNEIDER:  No, Mr. Chairman.

          3               CHAIRMAN INNELLA:  Okay.

          4               MR. GOLDFEIN:  Thank you, Mr. Masters.

          5               CHAIRMAN INNELLA:  Would you like to call

          6   the next witness?

          7               MR. GOLDFEIN:  Thank you.  Which was your

          8   architect.

          9               MR. SCHNEIDER:  Mr. Colasurdo.

         10               MR. GOLDFEIN:  Mr. Colasurdo?

         11               MR. HAGGERTY:  State your name again for

         12   the record.

         13               MR. COLASURDO:  Frank Colasurdo,

         14   C‑o‑l‑a‑s‑u‑r‑d‑o.

         15               MR. HAGGERTY:  Mr. Colasurdo, you're still

         16   under oath.

         17               THE WITNESS:  Thank you.

         18   F R A N K   C O L A S U R D O, having been previously

         19   sworn, testified as follows:

         20   CROSS‑EXAMINATION OF MR. COLASURDO BY MR. GOLDFEIN:

         21         Q.    Mr. Colasurdo, did you take part in the

         22   expedition to take the photographs?

         23         A.    No.

         24         Q.    Were they at all involved in ‑‑ did you

         25   refer to them at all in doing your work?
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          1         A.    No.

          2         Q.    And in your relocation, I'm going to call

          3   it a relocation, the second version, the present

          4   location, did you do any independent assessment of what

          5   visual impacts might be from the revised secondary

          6   location?

          7         A.    No.

          8               MR. GOLDFEIN:  No further questions.

          9               THE WITNESS:  Thank you.

         10               MR. GOLDFEIN:  Mr. Littman, was it?

         11               MR. SCHNEIDER:  Yes.

         12               MR. GOLDFEIN:  Thanks.

         13               MR. HAGGERTY:  Just a point of

         14   clarification, the first witness, all the photographs

         15   that are submitted in evidence were taken from the

         16   first location, is my understanding?

         17               MR. SCHNEIDER:  That's correct.

         18               MR. HAGGERTY:  That's right.  Okay.

         19               Your name again, sir?

         20               THE WITNESS:  Mike Littman.

         21               MR. HAGGERTY:  You're still under oath.

         22   M I C H A E L   L I T T M A N, having been previously

         23   sworn, testified as follows:

         24   CROSS‑EXAMINATION OF MR. LITTMAN BY MR. GOLDFEIN:

         25         Q.    Mr. Littman, as I said earlier I'm at
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          1   something of a disadvantage trying to understand the

          2   technology, but I'm trying to base it on what I read in

          3   your testimony, which was helpful.  What's a dead spot?

          4         A.    A dead spot consists of an area that is

          5   lacking in reliable service.

          6         Q.    How many possible remedies are there for a

          7   dead spot?

          8         A.    Can you just define remedy?  You mean,

          9   the ‑‑

         10         Q.    There is no service, want to have service,

         11   how many alternatives, technologies, or remedies, or

         12   things could one do to create service in the so‑called

         13   dead spot?

         14         A.    There are a couple of remedies, and it's

         15   area dependent.  For this type of area a new

         16   telecommunication structure is required.

         17         Q.    And in coming to that very conclusive

         18   opinion to what degree does cost enter into your

         19   conclusion, relative cost?

         20         A.    Well, any engineering decision cost comes

         21   into it, but in this case there is only one

         22   alternative, is to construct a new telecommunications

         23   tower to remedy your gap in service.

         24         Q.    And ‑‑

         25         A.    So cost was not a concern.  In fact, cost
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          1   was a lower concern, as we have designed this tree

          2   monopole using stealth technology.

          3         Q.    And the ‑‑

          4         A.    Which costs more money, excuse me.

          5         Q.    And a monopole of this length is the only

          6   solution; is that what you're saying?

          7         A.    Well, like I said, a monopole, to elevate

          8   the antennas to a specified level, is required to

          9   remedy the gap in service.

         10         Q.    Okay.  Let's talk a little bit more about

         11   the gap in service.  There was some testimony on that

         12   but I'm not clear at all.  In defining a gap in service

         13   we're speaking about a geographic area which you define

         14   by your trust with the things that go around, I don't

         15   know how to describe it, and you send signals back and

         16   forth, and you find "the dead spot"?

         17         A.    Uh‑hum.

         18         Q.    So how is it that when I drive through the

         19   area you described as a dead spot my phone works?

         20               Verizon.  I'm saying it as a hypothetical.

         21   I'm not testifying, although, in fact, it's true.

         22         A.    So are you stating that just Verizon phones

         23   work in the gap area?

         24         Q.    It seems to.

         25         A.    I hate to answer a question with a
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          1   question.

          2         Q.    Oh, yeah.  This is my thing, driving up and

          3   down Clove Road my phone worked fine.  And in an effort

          4   to get at this and find others who could come and

          5   testify to that it seemed to me unnecessary.  I mean,

          6   if mine works, someone else's works, how did that

          7   happen?

          8         A.    It's a good question.  If you look on your

          9   phone there's a very high probability that your phone

         10   said extended network, which signifies that you are

         11   roaming onto another carrier's system to provide

         12   services.

         13         Q.    So I have service, though?

         14         A.    You are not on the Verizon Wireless

         15   network, you are on a Sprint network which locates

         16   across the river in Pennsylvania.  There are positives

         17   and negatives associated with roaming.  Roaming, I'll

         18   start with the positive first, in an area where Verizon

         19   Wireless does not have any types of coverage you are

         20   able to roam onto another carrier and make phone calls,

         21   especially, the urgent 9‑1‑1 calls, very important.

         22               One function of roaming is that you need to

         23   have absolutely no signal from Verizon Wireless to be

         24   able to transfer from one network to the next.  Okay.

         25   So if you're driving down Clove Road, for instance,
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          1   okay, Verizon Wireless will have a very, very, very low

          2   signal level, so the phone can't even sense it.  And

          3   that's the only time that you'll be able to roam onto

          4   another carrier's network.

          5               Now, the only carrier that you're able to

          6   roam onto is Sprint, because they're the only other

          7   carrier that deploy a CDMA network.  Okay.  So you

          8   cannot roam onto T‑Mobile, you cannot roam onto Nextel,

          9   you cannot roam onto Cingular or AT&T now, only the

         10   Sprint network.  So if Sprint has a signal and allows

         11   Verizon to roam onto that area you will be able to roam

         12   on.

         13         Q.    Why do I care where I'm roaming as long as

         14   I'm holding my call?

         15         A.    Well, you may not care, but Verizon cares,

         16   and Sprint cares.

         17               Now, let me get into a little technical,

         18   and obviously I have to be technical here.  If you're

         19   driving up and down Clove Road you're going to be going

         20   into roaming and non‑roaming, because, in fact, I

         21   monitor that, and you're going to jump in and out of

         22   the Sprint network and go back and forth to the Verizon

         23   very low signal level.  If you were driving down and

         24   you are on the Sprint network, for instance, and you're

         25   driving north on Clove Road, and the Sprint signal
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          1   level gets low enough where Verizon Wireless signal

          2   comes back slightly, there is no way that you'll be

          3   able to carry that call without dropping.  Okay.  You

          4   cannot switch from one carrier to the next without

          5   dropping your phone call.  Okay.  So that is one

          6   negative that is really not permitted.  We try to

          7   minimize our dropped calls on our network.

          8         Q.    How do you try to do that?

          9         A.    By providing reliable service.

         10         Q.    Why don't I just go get Sprint?

         11         A.    That is up to the individual customers'

         12   discretion.

         13         Q.    Yeah.

         14         A.    Okay.  Other issues with roaming is that we

         15   have delivery messaging.  If you were on the Sprint

         16   network and a voice mail comes in there's a possibility

         17   you might miss that voice mail.  And vice versa, if

         18   you're jumping back and forth between networks the

         19   phone really doesn't know where to camp on.  There are

         20   two different physical switches that handle your calls

         21   and you may have delayed voice mail associated with

         22   that type of service.

         23               So roaming has definite disadvantages, but

         24   just in case of emergency, especially on the border

         25   here, you're able to potentially make a call.
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          1         Q.    Do you have teenagers?

          2         A.    Close, but not yet.

          3         Q.    Then you can't answer my question.

          4         A.    But they do have phones.

          5         Q.    Well, then you can't answer my question.

          6   Only teenagers know they cannot be kicked off their

          7   lines.  They're the only people that have to have the

          8   service, the rest of us are getting along fine if we

          9   loose a call, I think.

         10               You gave some explanation to us of what

         11   a ‑‑ that a 150‑foot tower was the minimum height to

         12   meet coverage objectives.  Can you define coverage

         13   objectives?

         14         A.    Well, it's to produce reliable coverage to

         15   the effective gap area.

         16         Q.    For whom?

         17         A.    For Verizon Wireless only.

         18         Q.    And how many Verizon Wireless customers do

         19   you consider in that area?

         20         A.    I do not know what the customer count is in

         21   this area.  It's more than just the customer count,

         22   it's the transient traffic through the area, as well.

         23         Q.    And do you know what the transient traffic

         24   through the area is?

         25         A.    Yes.  I believe I stated that in testimony

PRECISION REPORTING SERVICE

(908) 685‑2227

                                                                       30

          1   last time.  On Clove Road there was 2,660 cars per day.

          2   On Route 206 there's 5,938, it's close to 6,000 cars

          3   per day.  And on Deckertown Turnpike there was a little

          4   over 1,000 cars per day.

          5         Q.    But you don't know how many of those cars

          6   have Verizon service; do you?

          7         A.    No.

          8         Q.    Do you have an estimate?

          9         A.    I can't estimate that.

         10         Q.    Is there someone at Verizon who could tell

         11   us?

         12         A.    The only way you could possibly estimate it

         13   is by market share.

         14         Q.    I mean, I'm going to suggest that ‑‑ yeah,

         15   market share, good?

         16         A.    It's percentage, that's all.

         17         Q.    If the service is better from Sprint I'm

         18   likely to use Sprint, no?  That's the kind of thing

         19   that affects market share; isn't it?

         20         A.    No, no.  It's the amount.

         21         Q.    No?

         22         A.    No.  Market share is just a number of ‑‑

         23   its just a percentage of people that have one service

         24   versus another.

         25         Q.    But why do they have one service versus
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          1   another?  The advertising tells us that it's because

          2   you have more bars and you get more calls, the service

          3   is better.

          4         A.    Well, those are marketing concerns.

          5   Verizon Wireless has many more customers than Sprint

          6   does.  They've been around a lot longer.  They've been

          7   around since 1984.  Sprint's only been around since

          8   1996.  In certain areas they have a much more mature

          9   network than the other carriers, and in my opinion it's

         10   one of the most reliable networks?

         11         Q.    And I'm getting a call on my phone.  Are we

         12   in the dead area?

         13         A.    I probably think you would be roaming.

         14         Q.    So I'm not going to answer it.  I don't

         15   want to sound like Mayor Giuliani with a call from his

         16   wife.  I'm horrified.  If he were calling me I'd really

         17   be in trouble.

         18               There was some discussion in your testimony

         19   of, it might have been in the nature of a question to

         20   you about, the alternative of beefing up the pole on

         21   Route 206.  What did you mean by that, or what do you

         22   think was meant by that?  Is it possible to gain more

         23   service by strengthening or investing more in the pole

         24   on Route 206?

         25         A.    I don't believe my testimony entailed the
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          1   viability of beefing up the pole, I think it was more

          2   geared toward can that pole be extended to be ‑‑ and

          3   provide service into the effective gap area?  And the

          4   answer is at that time and still is, is no.

          5         Q.    And is that true if the state‑of‑the‑art

          6   equipment were to change tomorrow?

          7         A.    The state‑of‑the‑art equipment has a

          8   physical property, and it will not change.

          9         Q.    And so the equipment that's on monopoles

         10   today is what was on monopoles five years ago?

         11         A.    Yes.

         12         Q.    And ten years ago?

         13         A.    Yes.

         14         Q.    And where there were no monopoles there was

         15   no service?

         16         A.    That's correct.

         17         Q.    And global ‑‑

         18         A.    And let's just clarify what a monopole is.

         19   Telecommunications structure.

         20         Q.    They all cost the same?

         21         A.    Cost the same to operate or ‑‑

         22         Q.    No.  To provide ‑‑ to provide the service,

         23   regardless of which option the carrier utilizes it all

         24   costs the same?

         25               MR. SCHNEIDER:  Do you understand the
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          1   question?

          2               THE WITNESS:  No, I don't.

          3               MR. GOLDFEIN:  Thank you.

          4   BY MR. GOLDFEIN:

          5         Q.    If you let me repeat it.  If you spend more

          6   money could you keep me from roaming?

          7         A.    Only by installing new telecommunications

          8   structures.

          9         Q.    If you charge me more so that you could ‑‑

         10         A.    No.  The answer would be no.

         11         Q.    If another engineer in this field were to

         12   offer testimony that there are alternatives, what would

         13   be ‑‑ what would be your reaction if another ‑‑ I'm

         14   posing this as a hypothetical, I'm not testifying ‑‑

         15   I'm not trying to say that I know this, the answer to

         16   this question.  But are you unequivocal in your

         17   conclusion that there's no other solution to improve

         18   cell phone service for the people who use Verizon who

         19   pass through the area you call the dead zone?

         20         A.    There is no other alternative that can

         21   provide wide area coverage through the town of Montague

         22   like a new monopole.

         23         Q.    I'd have to keep roaming?

         24         A.    If a new structure was not permitted or

         25   constructed, yes, you would have to continue roaming.
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          1         Q.    And this is the only place in Montague

          2   where that ‑‑ where that solution can be provided?

          3         A.    No.

          4               MR. SCHNEIDER:  When we say "place" are we

          5   talking about the area or the property?

          6               MR. GOLDFEIN:  Specific property.

          7               THE WITNESS:  No.  There are other areas,

          8   as we went into great detail in our testimony.

          9               MR. GOLDFEIN:  No further questions.

         10               MR. SCHNEIDER:  Nothing further for Mr.

         11   Littman.

         12               THE WITNESS:  Thank you.

         13               MR. GOLDFEIN:  Can we go forward with

         14   witnesses?

         15               CHAIRMAN INNELLA:  Yes.

         16               MR. GOLDFEIN:  Mr. Casson ‑‑

         17               MR. SCHNEIDER:  Why don't we take a few

         18   minutes?

         19               MR. GOLDFEIN:  Could we do that?  Could we

         20   have a couple of minutes break just to organize this?

         21               CHAIRMAN INNELLA:  Why don't we take a

         22   five‑ or ten‑minute recess and we'll be ready to come

         23   back.

         24               MR. GOLDFEIN:  Thank you very much.

         25               (Brief recess at 9:10 p.m.)
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          1               (Exhibits O‑1 through O‑20, have been

          2   received and premarked for Evidence.)

          3               (Back on the record at 9:23 p.m.)

          4               CHAIRMAN INNELLA:  Okay.  We'll continue.

          5               MR. GOLDFEIN:  Thank you.  Mr. Chairman,

          6   I'd ask James Casson to be sworn.

          7   J A M E S   C A S S O N, 276 Shore Drive, Montague,

          8   having been duly sworn, testified as follows:

          9   DIRECT EXAMINATION OF MR. CASSON BY MR. GOLDFEIN:

         10         Q.    Mr. Casson, where do you reside?

         11         A.    I live at 276 Shore Drive, which is in High

         12   Point County Club, across the street on the east side

         13   of the upper lake.

         14         Q.    Is that depicted ‑‑ is your home depicted

         15   on one of these photographs on A‑10?

         16         A.    Yes, it is.

         17         Q.    Can you point out which one?

         18         A.    It's the bottom two.  That picture appears

         19   to have been taken from my property.

         20         Q.    Were you present when that happened?

         21         A.    No, I was not.

         22         Q.    Were you aware that those photographs were

         23   taken?

         24         A.    No, not until I saw them at the last

         25   meeting.

PRECISION REPORTING SERVICE

(908) 685‑2227

                                                                       36

          1         Q.    How long have you lived in Montague?

          2         A.    Full time resident since 1984.

          3         Q.    And could you describe briefly for the

          4   Board your nature of your employment?

          5         A.    I work at a company called Albert Valuation

          6   Group.  I've been there since 1985.  I'm the managing

          7   director of the company today.

          8         Q.    What does the company do?

          9         A.    We do appraisals of commercial, industrial,

         10   residential properties.  We do a number of complex

         11   litigation appraisal cases ranging from eminent domain,

         12   property damages, tax appeal, and so forth.

         13         Q.    And what professional credentials do you

         14   hold?

         15         A.    I'm known as an MAI, which is a Member of

         16   the Appraisal Institute.  I'm certified in several

         17   states, and when I've traveled to other states I've

         18   gotten temporary certification.  I've done work mostly

         19   in the New York metropolitan area.  I've gone as far

         20   afield as California, Canada, Florida, and I've done a

         21   few jobs in Europe.

         22         Q.    All kinds of properties?

         23         A.    All kinds.

         24         Q.    And just briefly your education?

         25         A.    I have a BA from the University of
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          1   Colorado.  And I have several years of post graduate

          2   studies under the Appraisal Institute.

          3         Q.    Thank you.

          4               MR. GOLDFEIN:  It's not our intention to

          5   offer this witness as an expert, but I would like to

          6   introduce his credentials which we have marked as O‑1

          7   for Identification.

          8               MR. SCHNEIDER:  Can you just give me a

          9   moment, Mr. Chairman?

         10               I don't want to go out of order here, but

         11   let me just make this note.  I'm looking at what's been

         12   marked O‑1.  Is this individual a licensed appraiser in

         13   the state of New Jersey?

         14               MR. GOLDFEIN:  He's not going to offer

         15   testimony as an expert.

         16               MR. SCHNEIDER:  Is he going to be providing

         17   appraisal testimony?

         18               MR. GOLDFEIN:  He's not.

         19               MR. SCHNEIDER:  Okay.

         20               MR. GOLDFEIN:  Thank you.

         21   BY MR. GOLDFEIN:

         22         Q.    Mr. Casson, obviously, you've been aware of

         23   this application for some time?

         24         A.    If I may interrupt.  I would like to

         25   address the question that was just raised by Counsel.

PRECISION REPORTING SERVICE

(908) 685‑2227

                                                                       38

          1   Certification is voluntary in most of the states.  And

          2   certification is only required in a Federally

          3   transacted appraisal, typically.  One can actually come

          4   into the state of New Jersey and do an appraisal and

          5   not be certified, but I'm not saying that I do

          6   appraisals in New Jersey all the time.  I just want to

          7   clear the record on that.

          8               MR. SCHNEIDER:  I don't agree with that,

          9   but since he's ‑‑ since he's indicated he's not

         10   providing appraisal testimony, his testimony is going

         11   to be that of an expert witness we need not ‑‑

         12               (A member of the public's cell phone rings

         13   at this time.)

         14               MR. GOLDFEIN:  Somebody's roaming.

         15   BY MR. GOLDFEIN:

         16         Q.    Could you repeat the question?

         17               (Whereupon, the previous question was read

         18   back by the court reporter.)

         19         A.    Yes, I have been.

         20         Q.    Okay.  And have you been present on the

         21   occasion of other testimony in this ‑‑ on the other

         22   hearings in this matter?

         23         A.    Yes, I have been.

         24         Q.    And have you had occasion to look at the

         25   exhibits marked A‑10, 11 and 12?
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          1         A.    Yes, I have.

          2         Q.    And do they accurately ‑‑ in your judgment

          3   do they accurately depict what would be seen if a cell

          4   tower were erected at that location?

          5         A.    Well, speaking for my own property I felt

          6   that there was something wrong with the picture.

          7         Q.    What did you think was wrong?

          8         A.    Well, common sense told me that the band of

          9   trees are 80 feet, according to the engineer's

         10   testimony.  We're talking about a cell tower that's

         11   going to be 150 feet, and it's going to be pretty close

         12   to those trees.  So I was thinking that the cell tower

         13   would be about twice as high, give or take, as the line

         14   of tree tops.  And I see barely a nub sticking out over

         15   those trees.  So I pondered that for a long time.  I

         16   felt there was something wrong.

         17         Q.    And did you do any studies to test, you

         18   know, your concern?

         19         A.    I decided with some neighbors to see if we

         20   can simulate a test to see how high 150 feet would be

         21   up in the vicinity of the cell tower.

         22         Q.    And can I refer you to what we previously

         23   marked as O‑2 through 20, and ask you if that is a

         24   presentation of the study that you did?

         25         A.    Yes.  This is a summary of what we call the

PRECISION REPORTING SERVICE

(908) 685‑2227

                                                                       40

          1   field test photos of balloon, 150‑feet elevation.  We

          2   actually conducted the test this morning.  And this

          3   represents the findings of that test.

          4               MR. GOLDFEIN:  Okay.  So could you ‑‑ I've

          5   got copies of it, and he could walk the Board through

          6   it.  What I suggest is that he give a short explanation

          7   which is the first page of what he did.  And then

          8   distribute this and then take you through picture by

          9   picture of the work that was done this morning.  Would

         10   that be okay, Mr. Chairman?

         11               CHAIRMAN INNELLA:  That is acceptable.

         12               MR. GOLDFEIN:  Thank you.

         13   BY MR. GOLDFEIN:

         14         Q.    So why don't you read or just describe what

         15   it says here on the first page?  Describe to us what

         16   you did.

         17         A.    Okay.  This document, which you'll see in a

         18   moment, has 18 photos that we took this morning, that I

         19   took.  We started a little bit after sunrise.  We

         20   wanted to get out there where there wasn't much of a

         21   breeze, but there was a slight breeze.  And we used a

         22   weather balloon.  And we had 200 feet of cable or line

         23   that we wanted to send up to get some perspective

         24   photos.

         25               Before doing that I hiked the vicinity of
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          1   the cell tower.  Specifically, I went into the backyard

          2   of the Lucases.  They're the lot that abuts it.

          3   They're between the lake and the cell tower site, Lot

          4   7, and the golf course Lot number 133.  You can get up

          5   pretty high and get a sense of the lay of the land up

          6   there and determine where the cell tower base would be.

          7   And we found that to be about 40 feet above the base of

          8   the road that goes around the Lake Shore, Shore Drive.

          9               We went this morning to a ridge right in

         10   front of that area you'll see from the pictures, that's

         11   about 20 feet above the base of the road.  I'm using

         12   these references for a reason.  We let out 180 feet of

         13   line with the weather balloon filled with helium.  The

         14   slight breeze took it a little bit towards the east,

         15   and that's why we had to let out a little extra.

         16               When you add the 180 feet that we let out

         17   to the 20 feet of the ridge we're basically ‑‑ 200 feet

         18   above the road, what you have to take into

         19   consideration is our cell tower site's going to be 40

         20   feet above the roof.  So basically you can back out 40

         21   feet and adjust that 200 down to 160 from a perspective

         22   point of view.  Furthermore, we're loosing some lift on

         23   the 180 feet of line let out because instead of going

         24   straight up it was doing this.

         25         Q.    Indicating that it was moving.
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          1         A.    The wind was taking the balloon over.  So

          2   we had to let a little more out to get our loft.  And

          3   we ‑‑ by eyeball we said, well, we probably let out 10

          4   feet, an extra 10 or 20 feet to hit our mark, which

          5   totaled the 180 feet on the line.  So of that 180 feet,

          6   a minimum of 10 feet was lost to the arc.  And then we

          7   tested that theory from the photographs.  We measured,

          8   we knew we let out 180 feet.  We went underneath where

          9   the balloon was above us.  That was approximately 60

         10   feet over.  And if you know your Pythagorean Theorem

         11   "A" squared by "B" squared equals "C" squared.  If you

         12   know "C", and you know "A", you can calculate "B",

         13   taking the square roots of those numbers.  And that's

         14   what we did.

         15         Q.    And "B" would represent?

         16         A.    Our 150 foot, which in this case was 170

         17   feet.  It had to calculate to be 170 feet because we're

         18   20 feet above the grade of the road.  And then I'll

         19   show you that graphically on one of the exhibits, one

         20   of the photo exhibits.

         21               So, we felt we had it right.  What I'm

         22   saying is, we got the balloon 150 feet above the base

         23   of the cell tower.  So now we can take our pictures.

         24               Dave Chant, and Bart Dascolis were the

         25   engineers letting the balloon out, I was the
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          1   photographer, and we started from my deck.  I was on my

          2   deck.  And we stayed in communication by cell phone.

          3   When they had it up 180 feet out I took my shots and

          4   that's what you'll see.  There's a series of shots of

          5   the balloon to give you an idea of what it looks like.

          6   And one of the theories I wanted to test was the

          7   compression and normal focal length of the camera.  I

          8   was wondering what that would be to perspective.

          9         Q.    Was that a concern you had from looking at

         10   A‑10 through 12?

         11         A.    Absolutely.  Because I couldn't figure out

         12   how that was apparently so visually off.

         13               So you'll see from the shots that there's a

         14   wide perspective from my deck, right from my deck, and

         15   then I go in a little bit, go in a little bit, and go

         16   in a little bit.  And you can just see where the

         17   balloon relatively is to the horizon and to the tree

         18   tops to give you a sense.  And it actually didn't

         19   affect it that much.  So I found it to be a stable

         20   image whether you're moving in or coming out,

         21   perspectivewise.

         22               So what you have to look for in these

         23   pictures is a little orange balloon to tell you ‑‑ all

         24   that's going to show you is how high 150 feet is from

         25   the base of that cell tower site.  And that was
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          1   basically the gift of our study.

          2               We shot from four different venues:  My

          3   property at 276 Shore Drive, it's erroneously marked

          4   277; then we went over to Town Hall; then we went to

          5   the exit driveway of the Chant residence and Town Hall.

          6   And then we went to a ridge on the Discoli farm.  And

          7   pretty interesting results:  You can see High Point

          8   monument in one of those pictures and our balloon at

          9   150 feet.

         10         Q.    Will your photographs, because in your

         11   judgement the photographs taken from your house, for

         12   example, that appear here inconsistent with what you

         13   demonstrated this morning?

         14         A.    Repeat that.

         15         Q.    I'd better.  If you'd done the balloon test

         16   at this place, as depicted here on A‑10?

         17         A.    Yes.

         18         Q.    Right.  It would be different than what I

         19   see in looking at these photos on A‑10?

         20         A.    I'd say dramatically.

         21         Q.    And do some of these photos in here

         22   demonstrate that?

         23         A.    Yes.

         24               MR. GOLDFEIN:  What I'd like to show you,

         25   Mr. Chairman, is distribute these and walk you through
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          1   some of these photos to show the methodology and show

          2   the outcome of this work.

          3               MR. HAGGERTY:  Can I ask?  You say the

          4   photographs of your property were taken from your deck,

          5   was that ground level deck?

          6               THE WITNESS:  It's actually up.  So,

          7   actually, I was hurting our case, if you will.  I was

          8   probably 10 feet too high.

          9               MR. HAGGERTY:  So it's the second‑story

         10   deck?

         11               THE WITNESS:  It's actually a first‑story

         12   deck, but it's somewhat off the ground.

         13               MR. GOLDFEIN:  Conforming use, though,

         14   right?

         15               MR. HAGGERTY:  And how far would it be from

         16   where the photographs were taken from the road?

         17               THE WITNESS:  I went on Google Earth to

         18   calculate the distances.  I don't know if you use

         19   Google Earth but there's a little measuring tool in it,

         20   you can actually measure from one point to the other.

         21   It's amazing.  And I have an exhibit here.

         22               MR. GOLDFEIN:  We'd better mark it.

         23               (Whereupon, O‑21, Google Earth images, was

         24   received and marked in evidence.)

         25               MR. GOLDFEIN:  Thank you.

PRECISION REPORTING SERVICE

(908) 685‑2227

                                                                       46

          1         A.    In this exhibit O‑21 I have a series of

          2   Google Earth images.  I use Google Earth all the time

          3   in my business, all the time.  And I measure from the

          4   roadway at 277 and 276 Shore Drive, to the cell tower

          5   site to be 1,999 feet.  From Town Hall the distance

          6   from ‑‑

          7         Q.    Now, did you take photos from Town Hall?

          8         A.    Yes, we did.  From Town Hall it's 753 feet

          9   to the base of the cell tower.

         10               CHAIRMAN INNELLA:  I'm going to ask you,

         11   when you say Town Hall you're talking up here or

         12   whereabouts?

         13               THE WITNESS:  This building.  This

         14   building.  And I'll show you that on the exhibit, if

         15   you'd like.

         16               MR. GOLDFEIN:  I think the Chairman is

         17   asking at what point on the ground?

         18               THE WITNESS:  It is past the front parking

         19   lot and falls before the rear parking lot, so I'm

         20   saying it's right on top of this building, that

         21   distance.  So, if you go to that parking lot in the

         22   back, let's call it 800 feet.

         23               MR. HAGGERTY:  And this was the first site

         24   for the cell tower, this was the ‑‑ because they have

         25   two sites for the cell tower?
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          1               THE WITNESS:  I'm still referring to Lot 7

          2   as the cell tower site.

          3               MR. HAGGERTY:  Okay.  Okay.

          4               THE WITNESS:  I have a few others here,

          5   incidental ones, a thousand‑foot radius.  And from the

          6   Chant residence I have one that's 1,155 feet.

          7   Although, we didn't shoot from the Chant residence this

          8   morning.

          9   BY MR. GOLDFEIN:

         10         Q.    Okay.  So let's go back to '02.  And I was

         11   going to pass these out.

         12               MR. HAGGERTY:  Now, O‑2 consists of how

         13   many photographs?

         14               THE WITNESS:  There are 18 photographs.

         15   And the e‑mail notice is two pages, so it's a 20‑page

         16   document.

         17               MR. HAGGERTY:  So we have O‑2 to O‑19, and

         18   you gave us O‑21.  And did I miss ‑‑

         19               No, I think O‑20 is the last page.

         20               MR. GOLDFEIN:  We didn't have the

         21   opportunity to number each page.  And what we would

         22   hope we would do, as the witness goes through his

         23   explanation of these pages is if you could take a pen

         24   and find the orange circle ‑‑

         25               THE WITNESS:  I'll help you find it,

PRECISION REPORTING SERVICE

(908) 685‑2227

                                                                       48

          1   because there's one or two shots where it's difficult.

          2   BY MR. GOLDFEIN:

          3         Q.    Before you help the Board locate the

          4   balloon, why don't you take a minute from the front and

          5   show the methodology again in the photographs?

          6         A.    You want me to walk you through the

          7   sequence of photos, or the field?

          8         Q.    Yes.  This is just to describe what you're

          9   showing.

         10         A.    Right.  Okay.  The first two pages are a

         11   note to my associates.  And that I just went through in

         12   a narrative for you.

         13               The third page of this document I think

         14   it's marked ‑‑ the photograph, does anybody ‑‑

         15         Q.    A photo of the site plan?

         16         A.    That is just a photo of the site plan.  We

         17   took the site plan with us, we oriented ourselves to

         18   make sure that we were aimed in the right spot.  I have

         19   access to tax maps.  I have a database that puts me

         20   into all the tax maps.  So we lined up our site.

         21               The second photo ‑‑ and I'm hoping these

         22   are in the same order for everybody.  If they're not

         23   please tell me ‑‑ is Mr. Chant and Mr. Discoli starting

         24   to fill out the balloon, as is the third photo.

         25               The fourth photo is actually one of the
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          1   last pictures.  It's out of order.  It's me and Mr.

          2   Discoli after we had brought the balloon down.

          3               The first landscaped photo, if you will,

          4   you saw it on the dark side, this one.  Can everybody

          5   see the balloon in this picture?  Any problems with

          6   that?

          7               BOARD MEMBER CRAWFORD:  Where are you

          8   standing there?

          9               THE WITNESS:  These first series of

         10   pictures are taken from my house on the deck.

         11               BOARD MEMBER CRAWFORD:  And you're on this

         12   side of the lake or the far side of the lake?

         13               THE WITNESS:  The lake is ‑‑ there's a

         14   lower lake and an upper lake.  I'm on the upper lake at

         15   about 2 o'clock, 3 o'clock, 3 o'clock at 276 Shore

         16   Drive.

         17   BY MR. GOLDFEIN:

         18         Q.    By reference to A‑10 can you point out

         19   where?

         20         A.    This is my backyard.  That rock wall is my

         21   rock wall.

         22         Q.    And you're looking in the same direction as

         23   this photograph?

         24         A.    Yes.  I tried to replicate that.  So this

         25   is ‑‑
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          1               MR. GOLDFEIN:  And are the Board members

          2   able to see the small orange circle that is the

          3   balloon?

          4               BOARD MEMBER CRAWFORD:  Yes.

          5               THE WITNESS:  Okay.  That first image is

          6   dark.  We got up before sunrise, because we didn't want

          7   to have to fight with the wind too much.  That's the

          8   dark one.  And the sun started to come up.

          9               The second one is a ‑‑ I guess you could

         10   call it a wide‑angle perspective, that's where you're

         11   going to have trouble finding that balloon.  It's a

         12   little dot and I will show you.  Is everybody looking

         13   at this photo?

         14         Q.    Can you show the Board members?

         15         A.    And the second one ‑‑ what I wanted to do

         16   is just test focal length with the lens, you know,

         17   zooming in, going out just to see what it did to the

         18   image.  So the next several pictures are the exact same

         19   spot taken one moment after the other.  And I was just

         20   going in or out.  And actually I'm going in.

         21               If you go to page 10 of the photos that

         22   will be 12 in your document, but the tenth photo, it's

         23   the last one from my deck.  And then after that there's

         24   a picture of us in the balloon launch area.  You could

         25   see two men in the figure, it's small.
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          1               In this photo this is where we test our

          2   dimensions.  We knew we let out 180 feet of line, and

          3   it's going on an arch because of a light breeze.  We

          4   went underneath the ball, the balloon and measured

          5   back.  We got our 59, 50 feet, 180, 60, if you do the

          6   numbers on that this comes out to about 170.  Okay.

          7   "A" squared, plus "B" squared, equals "C" squared, or

          8   the squared root of that's what you're figuring for.

          9   And if you remember we're 20 feet up.

         10               CHAIRMAN INNELLA:  I'm going to back you

         11   up.  Did I just ‑‑ you said the vertical was 170.  I

         12   think you meant 150.

         13               THE WITNESS:  No, it's 170, yes.  And I'll

         14   explain that math to you.

         15               We're 20 feet up, plus 170 on the vertical

         16   is 190.  20 feet up from the road is this ridge, that's

         17   our base that we're working on.  So basically from the

         18   road 20 plus 170 is 190.  The base of the cell tower

         19   site is 40 feet above the road, 190 minus 40 is 150.

         20   So that is your 150 mark from your cell tower base,

         21   that's how we field tested it.  We needed two

         22   measurements, we got them.  So that's what that picture

         23   is.

         24               The next picture is from the rear parking

         25   lot Town Hall with the reserved parking sign in it.
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          1   The balloon is small, but it's there.  Not very

          2   dramatic.  Okay.  And those next two pictures I should

          3   say, it's very light, because we're shooting it to the

          4   sun.  When you shoot into the sun you lose images.

          5               The next one are the sheds that are for

          6   sale on Clove Road.  That picture is taken from the

          7   driveway leaving Town Hall, which is shared by the

          8   Chants.  I'm right on the road basically.  And you

          9   should see the balloon from that perspective.

         10               The next picture High Point Monument.  We

         11   shot this from Dascoli's Farm, Mark Dascoli.  And you

         12   see the monument in the center of the picture and it's

         13   off to the left, not quite as high as the monument, but

         14   that is the balloon, folks.  And it's 150 feet off the

         15   cell tower site.  So if you're coming to beautiful New

         16   Jersey and you're looking at High Point Monument you

         17   also get a view of the monopole.  We took several of

         18   that.  It's slightly different focal lengths.

         19               The second to last image is a close‑up, but

         20   it's tough, we're shooting into the sun but you can see

         21   what's going on here.  These are taken one right after

         22   the other.  And the last one is a wide‑angle

         23   perspective pulling the length all the way back and you

         24   still see it.  Naturally the monument is smaller.  It

         25   comes down in height.  And the balloon's right there
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          1   with it.

          2               So that balloon is just the top of the

          3   tower.  It's not the width of the tower that's a small

          4   balloon.  It's just a dot, but the tower's going to be

          5   like High Point Monument going straight up.  And that

          6   was basically what we did today.

          7   BY MR. GOLDFEIN:

          8         Q.    Do these photographs that you've just shown

          9   the Board accurately represent what you saw through

         10   your lens this morning?

         11         A.    Absolutely.

         12         Q.    And do they demonstrate for the Board a

         13   very different picture than what's shown on A‑10

         14   through 12?

         15         A.    Quite so.

         16         Q.    And do they demonstrate the height of the

         17   anticipated monopole as described by the applicant?

         18         A.    Yes, at 150 feet.

         19         Q.    In the course of your work have you had

         20   occasion to use photography in presentations?

         21         A.    I use it every single day in my work.

         22               MR. GOLDFEIN:  Mr. Chairman, what I'd like

         23   to do is change witnesses to stick to this theme.  I

         24   have the intention of addressing another topic with Mr.

         25   Casson.  But if that's acceptable ‑‑
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          1               CHAIRMAN INNELLA:  I'll defer to Bill.

          2               MR. HAGGERTY:  Could I just ask you one

          3   question?  Running a straight line down from the

          4   balloon and how far would that be from the tower base

          5   on the first tower location that was proposed?

          6               THE WITNESS:  I don't know.  I can't answer

          7   that question.

          8               MR. HAGGERTY:  Okay.  All right.

          9               BOARD MEMBER TEUFERT:  Could we see where

         10   this test was one run on a map, the point where you

         11   actually were standing in relation to it?

         12               THE WITNESS:  Sure could.  If you have a

         13   map I'll show you right now.

         14               MR. HAGGERTY:  Maybe the site plan.

         15               BOARD MEMBER TEUFERT:  We might have a site

         16   plan that has it.

         17               MR. SCHNEIDER:  Perhaps we have the site

         18   plan that was marked.  That might be the easiest.

         19               MR. HAGGERTY:  That would be the easiest.

         20               THE WITNESS:  That will work.

         21               MR. COLASURDO:  That's A‑8.

         22               THE WITNESS:  That's not really going to

         23   help us.  We're really go going to have to go with

         24   this.

         25   BY MR. GOLDFEIN:
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          1         Q.    So let's refer to what's been marked as

          2   O‑21.  And could you designate with a mark of your pen

          3   to answer that question?

          4         A.    What you want me to do is plot our shots?

          5               BOARD MEMBER TEUFERT:  What I'd like to see

          6   is the spot where you released the balloon, your base

          7   point.  And also you said that it did drift 60 feet, I

          8   think, to the east?

          9               THE WITNESS:  Yes.  59, 60 feet.

         10               MR. SCHNEIDER:  Would it be easier to mark

         11   it on the tax map?

         12               THE WITNESS:  Well, it probably is easiest

         13   for me to work with this graphic right here and we can

         14   ‑‑ because that tax map doesn't pick up everything.

         15   It's unfortunate.

         16               Okay.  So... oh, here it is.  Okay.  Here's

         17   my house, I know it from Google Earth, because I have a

         18   half‑moon driveway.  This is the hole that all the

         19   golfers get their balls in, and you go another ‑‑

         20   excuse me, the little pond on the right, so I know

         21   that.  And this is where ‑‑ that is where we launched

         22   the balloon.

         23               MR. GOLDFEIN:  You're marking that with ‑‑

         24               THE WITNESS:  Yes, I will.  276.  Okay.

         25               (Mr. Casson labels diagram.)
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          1               MR. GOLDFEIN:  Mr. Chairman, can I give it

          2   to you?

          3               CHAIRMAN INNELLA:  Okay.  I say that we go

          4   to ‑‑ yeah, might as well pass it around there and

          5   we'll pass it back.

          6               MR. HAGGERTY:  We're just thinking you'll

          7   call another witness, but this witness will be

          8   available for any questions?

          9               MR. GOLDFEIN:  Sure.

         10               CHAIRMAN INNELLA:  Is this all for this

         11   witness?

         12               MR. HAGGERTY:  What are we looking at now?

         13               THE WITNESS:  I think they're looking at

         14   the plot that I made of the aerial of the various

         15   perspectives.

         16               CHAIRMAN INNELLA:  Okay.  At this time if

         17   you would like to go onto the next witness and we'll

         18   let them ‑‑ we'll let him come back.  And if you'd make

         19   some other ‑‑

         20               MR. GOLDFEIN:  Thank you.

         21               MR. SCHNEIDER:  I'm sorry, Mr. Chairman?

         22               CHAIRMAN INNELLA:  I'm going to let him

         23   call his next witness, and when they're done with the

         24   next witness, because he's saying this is along the

         25   same parameters, I'll give you the right to cross both
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          1   of their witnesses.

          2               MR. SCHNEIDER:  Yes.  For the sake of

          3   courtesy I think that's ‑‑ what I think we would

          4   probably prefer to do was have Mr. Goldfein complete

          5   his ‑‑ I think he's agreed to bring back all his

          6   witnesses.  So I'll commence my cross‑examination when

          7   he concludes his witnesses.

          8               CHAIRMAN INNELLA:  Okay.

          9               MR. SCHNEIDER:  Could I just clarify?

         10               CHAIRMAN INNELLA:  I just want to give you

         11   a fair opportunity.

         12               MR. SCHNEIDER:  No, I understand.  For the

         13   same reason Mr. Goldfein had issues about radio

         14   frequency when it comes to Pythagorean Theorem, I can't

         15   even say it, I may need some time.  Could I just

         16   clarify, though, on the exhibit that was just marked

         17   could we just indicate what was ‑‑ there was markings

         18   on it, what was that ‑‑ I'm not clear what the proffer

         19   was.  Was that from where the photos were taken?

         20               MR. GOLDFEIN:  It was in the answer to the

         21   question of where was the photograph taken.

         22               MR. SCHNEIDER:  Was that ‑‑ the Google

         23   Earth is that O‑20?

         24               MR. GOLDFEIN:  Twenty‑one.

         25               MR. SCHNEIDER:  O‑21.  O‑21 would indicate
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          1   ‑‑ where's the exhibit?  O‑21 then indicates, just

          2   correct me if I'm wrong just so I understand, is from

          3   where the respective photos were taken?

          4               THE WITNESS:  It shows the balloon launch

          5   site, and three of the four photo take areas.

          6               MR. SCHNEIDER:  Based on Google?

          7               THE WITNESS:  Yes.  I can do it on a map,

          8   if you'd like.

          9               MR. SCHNEIDER:  That's fine.

         10               MR. GOLDFEIN:  I'd ask that Mr. Davis Chant

         11   be sworn.

         12   D A V I S   R.   C H A N T, having been duly sworn,

         13   testifies as follows:

         14   DIRECT EXAMINATION OF MR. CHANT BY MR. GOLDFEIN:

         15         Q.    Mr. Chant, where do you reside?

         16         A.    I live next door to the Town Hall building.

         17         Q.    Here in Montague?

         18         A.    Here in Montague, New Jersey.

         19         Q.    How long have you resided in Montague?

         20         A.    I moved to Montague in 1979.  And I've

         21   lived next door to the Town Hall here in Montague since

         22   1990.

         23         Q.    And what is the nature of your business?

         24         A.    I've been a real estate broker since 1958.

         25   I obtained my real estate ‑‑ I was born in Port Jervis,
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          1   grew up in MillFord, Pennsylvania across the river, and

          2   I attended college in North Carolina.  And while I was

          3   in college in 1958 I obtained a real estate broker's

          4   license and commenced my practice of real estate

          5   appraisal and brokerage at that time.

          6         Q.    And where do you conduct that business?

          7         A.    My office, closest office is about two and

          8   a half miles from here in MillFord, Pennsylvania.  I

          9   have five other offices, but the main office is across

         10   the river.

         11         Q.    And does your practice involve more than

         12   one state?

         13         A.    I'm licensed presently and primarily work

         14   in New York, New Jersey, and Pennsylvania.  I've been a

         15   licensed broker for over 40 years in Pennsylvania and

         16   in New Jersey.  So my practice on a daily basis is

         17   primarily Northern New Jersey, Eastern Pennsylvania,

         18   and the Hudson Valley of New York and its commercial

         19   real estate.

         20         Q.    And it's self‑evident that within that area

         21   is Sussex County?

         22         A.    That's correct.  Sussex County is part of

         23   the market area that we've been handling since 1964.

         24         Q.    And within Sussex County, Montague?

         25         A.    Montague.
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          1         Q.    And have you been involved in transactions

          2   in Montague from time to time?

          3         A.    Yes, I have.  Starting back in the

          4   mid‑1960s, actually, when a gentleman by name of Red

          5   Wolster initially started building High Point Country

          6   Club, building the lakes, and the golf course and so on

          7   and so forth.  I had some business dealings with him in

          8   the mid‑ to late‑1960s.  And we've been involved in

          9   selling property, residential property in High Point

         10   County Club, as well as selling commercial and

         11   residential properties throughout Montague and in

         12   Sussex County, as well as other counties in Northern

         13   New Jersey.

         14         Q.    And for the record would you describe where

         15   High Point County Club is in relation to the lot that's

         16   the subject of this application?

         17         A.    High Point County Club, to a great extent,

         18   it's a residential community with two lakes, 18‑hole

         19   golf course, clubhouse, you know, other amenities.  And

         20   the tower actually sort of interjects itself into the

         21   residential area of the High Point County Club.  I'd

         22   say the High Point County Club is the most densely

         23   populated section of Montague Township.  A great

         24   portion of Montague Township is forever green, either

         25   Federal or state parks.  And probably ‑‑ the High Point
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          1   County Club is probably the most densely populated

          2   residential area in Sussex County.

          3         Q.    In the whole county?

          4         A.    Other than villages for cities or towns

          5   like Newton or Sussex, the town of Sussex.  As far as

          6   residential areas the lots and the density that's been

          7   allowed in High Point County Club is much greater when

          8   it was approved back in the 1960s.  The density that

          9   was approved is substantially greater than any of the

         10   other, you know, large projects that have been improved

         11   over the last 20 or 30 years.

         12         Q.    And as the project is the High Point County

         13   Club built out?

         14         A.    No.  It's not built out, it's still

         15   building out.  And at this point based on zoning and

         16   based on the allowable density, you know, assuming

         17   that, you know, the present owners can accomplish

         18   whatever they need to accomplish as far as utilities,

         19   there's a substantial amount of additional residential

         20   development that will take place in the High Point

         21   Country Club.

         22         Q.    How many families live there now?

         23         A.    There are approximately 600 residential

         24   units in there that are in mostly multifamily, but some

         25   single family.  And I would say that it's very
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          1   possible, based on the land and the densities, that it

          2   could be double that figure or substantially more than

          3   that.  Again, just depending on the densities that

          4   someone decides to build it out.

          5         Q.    Did we see pictures of you earlier this

          6   evening?

          7         A.    Yes, I believe you did.

          8         Q.    Did you take part in the balloon test that

          9   the prior witness described?

         10         A.    I was involved in the balloon test starting

         11   at 6 o'clock this morning, yes, sir.

         12         Q.    And the images that were presented by Mr.

         13   Casson, do they accurately describe what you saw

         14   yourself?

         15         A.    Yes, they do.  I held the balloon some

         16   portion of the time this morning, but I did then ‑‑ Mr.

         17   Discoli held the balloon and I traveled around and

         18   looked at the balloon from sites in front of the Town

         19   Hall, and around the lake over at High Point County

         20   Club, and from Mr. Casson's deck.  And so I did go

         21   around and look at it, but I also held the balloon.

         22         Q.    In your work, a lot of that involves the

         23   marketing of real estate?

         24         A.    That's correct.

         25         Q.    Residential real estate?
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          1         A.    Yes, sir.

          2         Q.    Is there an impact of a cell phone tower on

          3   the value of residential real estate?

          4         A.    In my opinion there's a substantial effect

          5   on the fair‑market value.

          6         Q.    Positive or negative?

          7         A.    Pardon?

          8         Q.    Positive or negative?

          9         A.    Negative.

         10         Q.    Why is that?

         11         A.    Well, to a great extent, people who buy a

         12   property in the country, you know, for example, when

         13   you're on the other side of the lake where Mr. Casson's

         14   home is located, I mean, there's a pristine view over a

         15   very beautiful lake.  And when a pristine view of that

         16   type is impaired it creates a situation where people

         17   aren't necessarily interested in buying a house.  It's

         18   impaired something in the viewshed that is offensive.

         19   And as far as I'm concerned what we're talking about

         20   here is offensive as far as the enjoyment of having a

         21   home in the country.

         22               MR. SCHNEIDER:  I don't understand.  Is the

         23   testimony based on appraisal, or is the testimony based

         24   on the opinion of the witness as a neighboring property

         25   owner.  I'm really unclear whether this is an expert
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          1   witness, a fact witness, or a certified real estate

          2   appraiser, or what's the basis?

          3               MR. HAGGERTY:  I haven't heard any

          4   qualifications in regard to expert testimony on this

          5   factor, but rather opinion based upon an owner, which I

          6   guess anyone could express, but I haven't heard any

          7   qualifications.

          8               MR. SCHNEIDER:  So, I'm talking ‑‑

          9               MR. HAGGERTY:  Specifically on this.

         10               MR. SCHNEIDER:  So I'm to understand that

         11   that's the opinion, it's the net opinion of this

         12   witness not an expert opinion, am I to understand that?

         13               MR. HAGGERTY:  Unless there's something

         14   else that's offered.

         15               MR. SCHNEIDER:  Okay.

         16   BY MR. GOLDFEIN:

         17         Q.    Are you a property owner in the Highland

         18   Lakes ‑‑ excuse me, in the High Point County Club?

         19         A.    Yes, I am.

         20         Q.    And are you a property owner in other

         21   areas?

         22         A.    I own property in High Point County Club,

         23   and my wife and I are the owners of 12 acres next door

         24   to the Town Hall.  And I own property in a number of

         25   locations in Pennsylvania, and as well as property in
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          1   other states.

          2         Q.    And as a property owner do you have a

          3   concern about the impact on value?

          4         A.    I definitely do.

          5         Q.    Why is that?

          6         A.    Well, in the case of what we're talking

          7   about here with the cell tower, my wife, Judy Chant and

          8   I, and the Dascolises, and others, spent four years and

          9   a substantial amount of money last time there was an

         10   attempt to put a cell tower in this area, because

         11   number one, I felt it was going to have a very

         12   significant effect on the value of my home.  And now we

         13   happen to own a lake‑front property at High Point

         14   County Club directly across from where this tower is

         15   going to, you know, be 75 or 80 feet above the tree

         16   line, and we have a foundation in.  And very frankly,

         17   if I had known that the tower was going to be there we

         18   sure would not have started to build a home on a

         19   lake‑front lot across from where this tower is going to

         20   be.  It's going to have a definite significant effect

         21   on that home.

         22         Q.    You're familiar with the location of an

         23   emergency helipad in the township?

         24         A.    Yes, I am.

         25         Q.    Where is that?
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          1         A.    It's right outside this building.

          2         Q.    And have you had occasion to inquire or

          3   learn of any requisite limitations on development in

          4   the area where a helipad is located?

          5         A.    A number of years ago when the issue came

          6   up that they were considering building ‑‑ they were

          7   considering building a tower on the property that the

          8   Town Hall is on, I did some investigation with the

          9   state and Federal government, and there were

         10   significant limitations of having an emergency or any

         11   kind of helipad with towers.  And I will tell you for

         12   sure, anybody that was here at 11 o'clock last night

         13   and saw an emergency helicopter come in here at

         14   11 o'clock I can tell you had there been a cell tower

         15   across the way on that property it would have had a

         16   substantial effect on the landing at 11 o'clock last

         17   night of that helicopter.

         18         Q.    Have you engaged in market analysis of

         19   available land in Montague?

         20         A.    I'm familiar with some of the available

         21   land in Montague, but I have not necessarily done a

         22   market analysis.

         23         Q.    Are you aware of the enactment of the

         24   Highlands Act?

         25         A.    Yes, I am.
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          1         Q.    In New Jersey?

          2         A.    Yes, I am.

          3         Q.    And what's been the impact of the Highlands

          4   Act?

          5         A.    Well, they've, you know, taken a

          6   substantial amount of land out of the development mode

          7   in Northern New Jersey, which certainly has some

          8   positive aspects to it, but I would say throughout not

          9   just Montague but throughout Sussex County areas that

         10   are left that can be developed it's had a substantial

         11   enhancement to their value.

         12         Q.    I'm going back now to what was marked as

         13   exhibit O‑3 and showing you that.  That was the site

         14   plan?

         15         A.    Yes, sir.

         16         Q.    Does the location of what we'll call the

         17   new location of the tower, have a different impact than

         18   the original location of the tower in terms of your

         19   property or other residential properties in the area?

         20         A.    Well, I mean, it would be my feeling that

         21   anyplace that you put a 150‑foot cell tower on that

         22   property, which regardless of which location it might

         23   be, is going to have a substantial effect on

         24   everybody's property.  I mean, this is the town center

         25   of Montague.  And this is the most densely populated

PRECISION REPORTING SERVICE

(908) 685‑2227

                                                                       68

          1   residential area in this township.  And as I mentioned

          2   earlier one of the most densely populated residential

          3   areas.  And so wherever you put that tower over here

          4   across from that property is going to have a very

          5   significant negative effect on it.

          6         Q.    As a resident of Montague you're involved

          7   in civic activities?

          8         A.    To a certain extent.

          9         Q.    Have you been involved in regional historic

         10   preservation activities?

         11         A.    To a small amount, not extensively.

         12         Q.    And as a resident, as a marketer of real

         13   estate do you attach value to the location and the

         14   image of High Point Monument in the Township?

         15         A.    Very definitely.

         16         Q.    And so, what's your reaction to seeing the

         17   balloon adjacent to the monument?

         18         A.    Well, this view of High Point Monument,

         19   whether you're looking at it from New Jersey, or

         20   Pennsylvania, or if you're looking at it from areas in

         21   New York state, I mean, it's really a significant view

         22   known by people not just here in the US but people

         23   offshore.  And I think that the cell tower is going to

         24   just impair the view of that monument.  I mean, that

         25   monument is a very, very significant national and
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          1   international landmark.  It's not just the highest

          2   point in the state of New Jersey.  I mean, there are a

          3   lot of very significant reasons that that monument is

          4   there.

          5               And I think that, you know, when we put the

          6   balloon up I didn't happen to go over and stand on the

          7   ridge where these photographs were taken, but when I

          8   saw it I damn well just couldn't believe it.

          9         Q.    The significance of the monument, locally,

         10   it's been incorporated into the crest of the Township,

         11   hasn't it?

         12         A.    Yes, very much so.

         13         Q.    In fact, on the wall behind the Chairman is

         14   that image; is that right?

         15         A.    That's correct.

         16         Q.    So were we to put the balloon up over

         17   the ‑‑ what are we over, Phillipsberg over there?

         18               MR. GOLDFEIN:  I have no further questions

         19   of this witness.

         20               CHAIRMAN INNELLA:  Okay.  Would you like to

         21   cross at this time?

         22               MR. SCHNEIDER:  I'll defer that.  You're

         23   going to bring ‑‑

         24               MR. GOLDFEIN:  Yes, I'm going to bring him

         25   back.
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          1               CHAIRMAN INNELLA:  Okay.  Your next

          2   witness, please.

          3               MR. GOLDFEIN:  One minute?  Please.

          4   Thanks.

          5               (Brief pause in proceedings at 10:14 p.m.)

          6               (Back on the record at 10:15 p.m.)

          7               MR. GOLDFEIN:  Mr. Chairman, what I'd like

          8   to do at this time is to re‑call Mr. Casson, who will

          9   be our last witness tonight.  We have at least one more

         10   witness who is a professional planner who was here with

         11   us last month unable to be here tonight.  In as much as

         12   it's late and I know we're probably going to go into

         13   another session, I can certainly ‑‑

         14               CHAIRMAN INNELLA:  I'm going to tell you

         15   right now, about 20 of, quarter to 11 we're going to

         16   close this part of the meeting, because we have some

         17   business we have to finish up before 11.

         18               MR. GOLDFEIN:  That's fine.  I'll try to

         19   get through this testimony prior to that so that we can

         20   start with the ‑‑ well, you're going to want to ‑‑

         21               MR. SCHNEIDER:  At that point ‑‑

         22               MR. GOLDFEIN:  At the end right?

         23               MR. SCHNEIDER:  Yes.

         24               MR. GOLDFEIN:  Whatever, we'll talk about

         25   that later.
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          1   J A M E S   C A S S O N, having been previously sworn,

          2   testifies as follows:

          3   CONTINUED DIRECT EXAMINATION OF MR. CASSON BY MR.

          4   GOLDFEIN:

          5         Q.    Mr. Casson, what I've tried to do for the

          6   Board was to concentrate on the images in the first

          7   part of your testimony to match that with Mr. Chants'.

          8   But what I'd like to get back to now is an analysis of

          9   values.  And I'd like to qualify this witness as an

         10   expert.

         11               How long have you been engaged as a real

         12   estate appraiser?

         13         A.    23 years.

         14         Q.    And you hold licenses in several states?

         15         A.    Presently New York and Connecticut.

         16         Q.    And have you enjoyed the opportunity to

         17   testify in courts in states in Federal jurisdictions?

         18         A.    Yes, I have.

         19         Q.    On how many occasions?

         20         A.    I testified in a Federal court in New York

         21   State a few years ago, and in New York State Supreme

         22   Court a couple years back.

         23         Q.    And have you testified before Tax Boards?

         24         A.    Zoning and Planning Boards.

         25         Q.    On how many occasions?
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          1         A.    Several.

          2         Q.    And in the course of your work do you

          3   prepare appraisals?

          4         A.    Yes.

          5         Q.    And you do that for what kind of clients?

          6         A.    Corporate clients, Fortune 500 clients,

          7   nonprofits, financial institutions, government

          8   agencies, municipalities, Planning Boards, assessors,

          9   and so forth.

         10               MR. GOLDFEIN:  Excuse me, we marked earlier

         11   as O‑1 a statement of Mr. Casson's qualifications, and

         12   I'd like to offer that.

         13               MR. HAGGERTY:  Sure.  You saw that?

         14               MR. SCHNEIDER:  I saw it.  Mr. Chairman, we

         15   can go further, but I must say, I'm going to object.

         16   He's not a licensed appraiser in the State of New

         17   Jersey.  Under the relevant section NJSA 45:14(f)21 you

         18   have to be a licensed certified appraiser to provide

         19   appraisal testimony in the state.  It's that simple.

         20               MR. GOLDFEIN:  So if ‑‑ may I respond?

         21               MR. SCHNEIDER:  Certainly.

         22               MR. GOLDFEIN:  Thank you.  So if we were

         23   tomorrow to secure a temporary registration this, which

         24   he's done on other occasions, this witness, a long time

         25   resident of this town, you would have disqualified as
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          1   an expert witness?

          2               MR. SCHNEIDER:  There is a statutory

          3   provision which requires a person to be a certified

          4   appraiser or a licensed appraiser.

          5               MR. HAGGERTY:  Give me that statutory

          6   section again?

          7               MR. SCHNEIDER:  Yes.  In fact, Mr.

          8   Haggerty, I have an extra copy.

          9               MR. HAGGERTY:  Thank you.

         10               MR. SCHNEIDER:  This has come up before and

         11   the statute is clear.  It's not a question of what I

         12   think is fair or not fair, that's what the statute

         13   says.  We're not in a position to start relaxing what

         14   the state statute or administrative code provision

         15   requires in order to provide expert testimony.  If he

         16   wants to give his own personal opinion he can do that,

         17   it's a net opinion, it's not an expert opinion.

         18               MR. GOLDFEIN:  What our intention is to

         19   demonstrate that this long‑time resident of the town

         20   concerned about the impact of this application has

         21   taken the skills and the experience that he has in the

         22   conduct of his business, which has been honorably

         23   conducted over a number of years in this and other

         24   jurisdictions, and make that information available for

         25   the Board.  We're not here to say that Lot 15 or Lot 12
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          1   is worth $611,000 or $412,000.  I proffer to you that

          2   we're going to demonstrate that the impact of this

          3   application is to diminish the real estate values of

          4   the town and we can quantify the impact on the

          5   municipal budget through his testimony, lost revenue

          6   and lost value.  And that's the purpose of his

          7   testimony.

          8               MR. HAGGERTY:  Okay.  I'm looking at the

          9   statute right now.  And what it indicates is, "A person

         10   who is not certified pursuant to the provisions of this

         11   act shall not ascribe or refer to any appraisal or

         12   other evaluation which he performs on real estate

         13   located in the state as a certified appraiser."  You're

         14   not doing that.

         15               "A person who is not licensed pursuant to

         16   provisions of this act shall not ascribe or refer to

         17   any appraisal, or other evaluation which he performs on

         18   real estate located in the state as a licensed

         19   appraiser."  You're not doing that.

         20               "Except as otherwise provided in section

         21   after this section.  No person other than the state

         22   licensed real estate appraiser or a person who assists

         23   in the preparation of an appraisal in the direct

         24   supervision of a state licensed or certified appraiser

         25   shall perform or offer to perform an appraisal
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          1   assignment in regard to real estate located in the

          2   state but not limited to."  You're not doing that.

          3   You're not preparing an appraisal.

          4               "Nothing in this act shall be construed to

          5   preclude a person not licensed to certify from giving

          6   or offering to give for a fee or otherwise counsel or

          7   advice on pricing, listing, selling or use of real

          8   estate directly to a property owner and perspective

          9   purchaser if the intended use or counselor advice is

         10   solely for the individual knowledge or use by the

         11   property owner or perspective purchaser."  Okay.  You

         12   can't assist in an appraisal.

         13               I don't see ‑‑ Mr. Schneider, respectfully,

         14   I don't see that this ‑‑ I think we can consider the

         15   weight of the testimony he's going to give, I think the

         16   Board can give it the weight that it deems appropriate.

         17   But I don't see that it precludes certainly the

         18   testimony.  Certainly you can question the

         19   qualifications, but...

         20               MR. SCHNEIDER:  Well, isn't exactly what

         21   he's doing under "A" and "B"?

         22               MR. GOLDFEIN:  No.

         23               MR. HAGGERTY:  I don't know that it is.

         24   Not ascribe or refer to any appraisal or other

         25   evaluation which he performs as a certified
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          1   appraisal ‑‑ he's not going to ascribe this as a

          2   certified appraisal, I don't believe.

          3               MR. GOLDFEIN:  That's right.

          4               MR. HAGGERTY:  He's prohibited from doing

          5   that.  And he's not going to refer to it, I don't

          6   believe, because he's prohibited from referring to it

          7   as a licensed appraiser.  So I don't see that it's

          8   proscribed.  I think that the Board, as I say, could

          9   consider the weight that they're going to give to this,

         10   but the Board in reviewing the weight ‑‑ in considering

         11   the weight that they'd give to the testimony I'm sure

         12   they'll review the exhibit of the curriculum vitae that

         13   you've provided.

         14               MR. SCHNEIDER:  It seems to me that what

         15   the proffer is is to provide appraisal testimony, we

         16   can call it whatever we want to call it, but to me it's

         17   clearly an offer of appraisal testimony by someone

         18   who's not a certified or a licensed appraisal.  We can

         19   go through all the lengths about saying it's not an

         20   appraisal testimony, but that's exactly what is being

         21   proffered.

         22               MR. HAGGERTY:  Well ‑‑

         23               MR. SCHNEIDER:  He's going to be referring

         24   to other studies ‑‑ as I understand ‑‑

         25               MR. HAGGERTY:  He's not going to offer, as
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          1   I understand it, a certified appraisal.  He's not going

          2   to offer a licensed appraisal because he's proscribed

          3   from doing that.

          4               MR. SCHNEIDER:  So he's going to be

          5   offering what type of appraisal?

          6               MR. HAGGERTY:  I'm anxious to hear.

          7               MR. SCHNEIDER:  Anything other than a

          8   licensed or certified ‑‑ I mean ‑‑

          9               MR. HAGGERTY:  We'll have to hear and we'll

         10   have to evaluate it in that light.  That's the way I

         11   see it, frankly.

         12               MR. SCHNEIDER:  Well, I note my objection,

         13   because I think we're going to bounds here to call it

         14   everything other than what it really is.  To say it's

         15   not a certified appraisal, it's not a licensed

         16   appraisal, we might as well call it no appraisal.

         17               MR. HAGGERTY:  That would be up to the

         18   Board.

         19               MR. GOLDFEIN:  And you can argue that at

         20   the appropriate time, but I don't think this is the

         21   time.

         22               MR. SCHNEIDER:  I've noted my objection.

         23               MR. HAGGERTY:  Understood.

         24               MR. GOLDFEIN:  Thank you.

         25   BY MR. GOLDFEIN:
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          1         Q.    Mr. Casson, you've described earlier an

          2   analysis that you did with photography this morning to

          3   demonstrate the visual impact of the proposed tower.

          4   That's the basis of this application.  Did you engage

          5   in any other studies on behalf of the objectors with

          6   regard to this application?

          7         A.    Yes, I did.

          8         Q.    Can you describe for the Board what you

          9   did?

         10         A.    Yes.  I got in touch with the GIS folks in

         11   Sussex County.

         12         Q.    Can you describe for the Board and the

         13   record what GIS folks means?

         14         A.    You know, I'm not sure what the acronym

         15   stands for, but they're the map makers and the data

         16   collectors for the county.  And I had some questions

         17   about aerial photographs and tax maps.  And I spoke to

         18   one of their representatives there.  And I asked them

         19   if there was any way that I can collect assessment data

         20   on the properties within a certain area.  And he led me

         21   through the steps and I was able to collect the

         22   assessments of pretty much every property on block

         23   18.42, which is where the cell tower is going to be.

         24         Q.    Assessments meaning?

         25         A.    The assessed property value for taxation
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          1   purposes.

          2         Q.    From public records?

          3         A.    Yes, 2007 assessment figures.

          4         Q.    And how did you define the area that you

          5   included in your study?

          6         A.    I asked him if there was a way that I could

          7   collect all the tax lots in Block 18.42 and the

          8   assessments associated with those lots.

          9         Q.    Why did you limit it to Block 18.42 or

         10   extend it to all of Block 18.42?

         11         A.    It was a ‑‑ it's because the cell tower is

         12   located on Block 18.42.

         13         Q.    How big an area is Block 18.42?

         14         A.    I can't be precise, but I can tell you

         15   there's 280 tax parcels.

         16         Q.    Okay.

         17         A.    280 properties.

         18         Q.    And then what did you do?

         19         A.    I then looked at the tax rates.  I'm a tax

         20   payer here.  And the mill rate is about 27.60, give or

         21   take, effectively.  And I calculated the taxes on all

         22   these properties that they're presently paying.  And

         23   then I did a what‑if analysis:  What if it was

         24   recognized that property values were impacted by the

         25   presence of the tower, and assessments were lowered 5
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          1   percent, 10 percent, 20 percent, 30 percent?  And this,

          2   in fact, has happened in the state of Massachusetts.

          3         Q.    Well, let's talk about what you did.  And

          4   did you list all that information on a set of sheets?

          5         A.    Yes.  I set up a spreadsheet and it printed

          6   out to six pages.

          7         Q.    And is this a copy of that?

          8         A.    Yes, it is.

          9         Q.    Could we have this marked?

         10               (Whereupon, O‑22, analysis, was received

         11   and marked in evidence.)

         12         Q.    Now, I interrupted you when you were

         13   describing what your analysis was.

         14         A.    Okay.

         15         Q.    You created hypothetical situations?

         16         A.    Yeah, I did a what‑if analysis.  What would

         17   happen if property values ‑‑ if you subscribe to the

         18   notion that there could be a loss in value what would

         19   happen to the tax revenue as a result of a lowering of

         20   assessment related to?

         21         Q.    So as to each lot in Block 18.42 you took

         22   the existing assessment and applied a diminishing

         23   factor.  How did you ‑‑

         24         A.    What I did ‑‑ I set it up as simply as I

         25   could.  I actually calculated ‑‑ I took the assessment,
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          1   the tax rate, came up with the taxes for each property.

          2   And then I showed what a five percent loss in revenue

          3   would be per property on that tax load.  The furthest

          4   one is 286 Clove Road.  Their assessment is $275,600.

          5   The mill rate is about 27.61.  That equates to taxes

          6   about $7,600, five percent is $380, ten percent is

          7   double:  $760, and so forth, that kind of loss.  If you

          8   recognized it and people filed a protest to have their

          9   assessments lowered.

         10               And in running it out, I ran four columns,

         11   because one might agree that some properties will have

         12   no loss and others will have pretty big losses in

         13   value.  Common sense tells you if you put a cell tower

         14   in someone's front yard chances are the value's going

         15   to go down.  I don't think you have to be an appraiser

         16   to recognize that concept.  So there are varying rates

         17   of potential loss here.  And that's why we ran it five,

         18   10, 20, and 30 percent.  This could have been done by

         19   an accountant.

         20               When you tally up the losses for the 280

         21   lots under the five percent column at the end of page

         22   six the total is $235,000 in tax revenue ‑‑ excuse me,

         23   I'm sorry.  Scratch that.  $20,000, 21 in round

         24   numbers.  I apologize for that error.

         25         Q.    In which category?
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          1         A.    In the five percent category.

          2         Q.    For the properties in?

          3         A.    In Block ‑‑

          4         Q.    In one block?

          5         A.    18.42.  That would be at ‑‑ if you just put

          6   five percent across the board.

          7         Q.    If it were to be ten percent, what would it

          8   be?

          9         A.    In round numbers $42,000.  And then I said,

         10   well, I ran that out ten years to see what the real net

         11   effect is over the long‑term.  This thing is going to

         12   be leased for five, 10, 15, 20 years.  It would make

         13   sense to take a look at it over a ten‑year hold, which

         14   is what is common.  And simple math at five percent,

         15   $21,000 over ten years is a minimum of $210,000.  If

         16   you inflate the tax rate, which is common, maybe two,

         17   two and a half percent a year, it comes out to

         18   $235,000, a mere five percent loss over a ten‑year

         19   holding period to the town's coffers.

         20         Q.    And if you applied the hypotheticals with

         21   greater percentages the number would ‑‑

         22         A.    Rise.

         23         Q.    Rise?

         24         A.    For example, the ten percent would be

         25   $470,000.
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          1         Q.    And, again, this is all with regard to one

          2   block?

          3         A.    Yes.

          4         Q.    Okay.  If you were ‑‑ if you were to apply

          5   this to other blocks those numbers would increase

          6   according to the nature and proximity of the impact?

          7         A.    I would think so.

          8               MR. GOLDFEIN:  Mr. Chairman, I think this

          9   is a good time to break.  I'm not going to ask further

         10   questions of this witness on this topic.

         11               CHAIRMAN INNELLA:  Okay.

         12               MR. SCHNEIDER:  I have a concern, though, I

         13   must admit.  I'm trying to ‑‑ but we come up with a

         14   number based on five percent, I didn't object at the

         15   time, and there's no foundation for the five percent.

         16   It's the cart before the horse, and I think that's only

         17   fair.  You've thrown out a number to the Board which

         18   has no foundation.  We could have said there's a 40

         19   percent decrease in value.  We could have said there's

         20   a 23 percent increase.  And this is exactly why I

         21   objected in the beginning.  This is appraisal testimony

         22   that now is even compounded by the fact there's no

         23   foundation.  You have to at least set a foundation

         24   before you throw a number to the Board.

         25               MR. HAGGERTY:  The Board will have to give
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          1   it the weight that it deems appropriate.  And I

          2   recognize your objection.  I recognize that the witness

          3   himself has said some houses may have some affect, some

          4   may not.  So it is very ‑‑ at best it's very

          5   speculative.  I haven't heard any foundation saying in

          6   another community there's been an experience of "X",

          7   whether it be in Sussex County or anyplace else in New

          8   Jersey, whether there's been a rash of tax appeals as a

          9   result of a tower being constructed, and it's a ‑‑ it's

         10   testimony of opinion, frankly.  And it's certainly the

         11   foundation has been strictly based upon what I think

         12   the witness is saying is common sense.  And I think

         13   it's for the Board to evaluate whether that is

         14   sufficient to provide a basis for the Board.

         15               MR. GOLDFEIN:  I agree with that.  It's our

         16   intention to treat this through other witnesses.

         17               MR. HAGGERTY:  Now, you indicated you're

         18   going to have a planner testify.

         19               MR. GOLDFEIN:  Yes.

         20               MR. HAGGERTY:  Is there another witness

         21   other than the planner?

         22               MR. GOLDFEIN:  I hope so.  I'm having a

         23   difficult time, as I said earlier, securing the

         24   testimony of a radio engineer.

         25               MR. SCHNEIDER:  Okay.  Then I'm confused.
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          1               MR. HAGGERTY:  Will there be anyone else to

          2   provide testimony on the point that was just ‑‑

          3               MR. GOLDFEIN:  The planner shall.

          4               MR. SCHNEIDER:  Okay.  I'm confused.  Is

          5   the planner going to render the opinion that a five

          6   percent decrease is the foundation for the numbers, is

          7   that what I'm understanding?

          8               MR. GOLDFEIN:  No.  What this witness has

          9   presented is, as he said, is an "if".  And what the

         10   planner will explain and testify to in his opinion is

         11   that this is a negative impact.  The Board's going to

         12   have to evaluate to what degree this negative impact,

         13   this possible negative impact is outweighed by my not

         14   having to roam when I go up and down Clove Road.

         15               The planner is going to utilize this as one

         16   of the criteria for the Sica test.

         17               MR. HAGGERTY:  I'm sure the planner ‑‑ I'm

         18   confident you wouldn't have a planner come in if he

         19   wasn't going to testify about an opinion that there

         20   would be a negative impact.  In terms of the

         21   quantifications that was given I certainly understand

         22   the objection.  There is no study that's been alluded

         23   to.  There is no quantification that's been alluded to.

         24   There's been no experience that's been alluded to in

         25   other communities to establish five percent, one
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          1   percent, two percent, 30 percent.  There is no

          2   distinguishing of various properties which may have a

          3   view of this and may not, frankly, within that block,

          4   depending on whether they're behind a hill, I don't

          5   know.  We don't know.

          6               MR. SCHNEIDER:  If I may, I understand the

          7   relaxed rules of evidence apply, and I think you've

          8   known I'm not here to be an obstructionist, but we

          9   throw out a number here which has this, you know,

         10   surface argument and there's not a foundation.  It

         11   would be no different than Mr. Masters saying I think

         12   there's a 20 percent increase in the value.

         13               MR. GOLDFEIN:  Oh, I think it's the same as

         14   Mr. Masters saying there's no impact from the tower.

         15               MR. SCHNEIDER:  I don't, because there's a

         16   foundation issue here.

         17               MR. GOLDFEIN:  There is?

         18               MR. SCHNEIDER:  Wait, hold on.  There's a

         19   foundation issue.  It's the cart before the horse.  You

         20   came up with a number without laying the foundation.

         21               MR. HAGGERTY:  I recognize how it went in

         22   and what was discussed.  And I think we have indicated

         23   on the record the concerns about the testimony.

         24   Certainly, there is nothing before the Board where we

         25   would say, yes, this is a five percent, yes, this is a
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          1   10 percent, yes, this is ‑‑ there's an opinion that's

          2   been rendered that there is a negative effect.  And

          3   that's what the Board, I think, heard.

          4               MR. SCHNEIDER:  So just so I understand is,

          5   what we do have is we have a person who's a neighboring

          6   property owner giving I'm not clear whether it's expert

          7   or nonexpert testimony, because he's not a licensed

          8   appraiser or certified appraiser, who's giving ‑‑ I'm

          9   not clear he's giving factual testimony or expert

         10   testimony, and he's coming up with a number without a

         11   foundation for the number.  Just so I understand that's

         12   what we're doing here.

         13               MR. HAGGERTY:  That's how I hear it.

         14               MR. SCHNEIDER:  Okay.  That's fine.

         15               MR. GOLDFEIN:  And if I may, I'd say he is

         16   trying to help the Land Use Board in his town assess

         17   the impact of what appears to him as someone who has

         18   been in the real estate world consistent with what you

         19   heard from another witness who's been in the real

         20   estate world that there's a negative impact here.  And

         21   he's trying to show ‑‑ he doesn't know if it's five

         22   percent or ten, he's not testifying as an expert, he's

         23   saying there's an impact here.  And if the Board can

         24   conclude that there's a negative impact here, and I

         25   think we've demonstrated that there is going to be,
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          1   then the Board, here's one way of trying to calculate

          2   that.  So you can weigh that against my not having to

          3   roam, or having to roam, I forget which it is.  But if

          4   this is a good time to stop.

          5               CHAIRMAN INNELLA:  It is.

          6               MR. HAGGERTY:  Okay.

          7               MR. GOLDFEIN:  Thank you very much.

          8               MR. SCHNEIDER:  Mr. Chairman, just one

          9   other thing, just some housekeeping items.  I was sent

         10   a copy of your planner's report that I received

         11   yesterday, and I just want to be clear that that's part

         12   of the record.

         13               MR. HAGGERTY:  Yes, it will be.

         14               CHAIRMAN INNELLA:  It will be.  We just

         15   received it this evening, so we're not going to have

         16   any comments or ‑‑ we haven't even read it.

         17               MR. SCHNEIDER:  But we're considering it

         18   part of the record, though?

         19               MR. HAGGERTY:  It will be, yes.

         20               MR. GOLDFEIN:  Are we going to have an

         21   opportunity to question the planner?

         22               MR. HAGGERTY:  Yes.  He is actually here

         23   tonight, I'm not sure.  Hopefully, he will be here

         24   again.

         25               MR. SULJIC:  Mr. Chairman, I have a
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          1   question that I asked at the last meeting and I don't

          2   think it's been resolved.  When I asked for a cross

          3   section of topography of the land between where the

          4   proposed 150‑foot monopole will be located and those

          5   that are located on Route 206 and Route 23.  Because

          6   I'm going to withhold any further comments until ‑‑

          7   because if they want to make the justification at 150

          8   or 150‑foot high monopole I want to make sure that

          9   because I indicated the last time at the meeting that

         10   the average height of trees in the area, because I've

         11   done this in Ogdensburg representing the municipality

         12   and in Vernon, the average height of trees are 80‑ to

         13   85‑feet high.  At least the testimony that I've heard

         14   from other companies minimum of 20 feet above that, and

         15   then as you start placing the antennas, I want to try

         16   to get a feel from the applicant's experts that I will

         17   like to see that.  And I don't think that's been

         18   submitted to what was submitted to Ms. Yarosz thus far.

         19               So I still want to see that information as

         20   part of that justification in terms of 150‑foot

         21   monopole is justified.

         22               I think the other issues with regard to

         23   real estate values and all of that you certainly have

         24   some other options:  One, to hire your own real estate

         25   appraiser.  That if you feel that's information that
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          1   leads you to believe that that would be one of the

          2   issues for your consideration whether to vote in favor

          3   or not, and certainly a specialist in terms of radio

          4   frequencies, as it relates to the 153 feet, what

          5   happens if it's only 130, 140, you know, is that,

          6   because I want to hear some substantiation.  I've heard

          7   it in other cases in other towns where I represent the

          8   municipalities, and a lot of those have been made.  At

          9   the 120, 125 feet is one issue.  150, I understand that

         10   relates to topography, but I want to see a

         11   cross‑examination of the area between Route 23 and 206,

         12   and they indicated they were willing to do that.  I

         13   haven't seen that as of yesterday.  So I don't know if

         14   they brought it tonight.  If they haven't, certainly

         15   they have indicated they're willing to provide that

         16   information.

         17               MR. HAGGERTY:  Is something ‑‑

         18               MR. SCHNEIDER:  Yes, we will provide it.

         19               CHAIRMAN INNELLA:  Provide that shortly,

         20   good.

         21               MR. HAGGERTY:  Mr. Schneider, we're going

         22   to try to break now.  I think you're extending the

         23   Board, I assume, an extension of the hearing to the

         24   next date?

         25               MR. SCHNEIDER:  Yes.  Mr. Chairman, can I
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          1   make one other just housekeeping?  I know ‑‑ I spoke

          2   with Mr. Goldfein, and I don't know what the Board's

          3   upcoming agenda is, but obviously the case is probably

          4   going longer than perhaps we all originally

          5   contemplated.  I know you have other matters.  Would

          6   the Board consider at the applicant's expense a special

          7   to move the case along?  I know it's a tough time of

          8   year, but I'll ‑‑ you're all volunteers, I understand.

          9               MR. HAGGERTY:  Well, yeah.  It's something

         10   we can do.  I know the balance of this month up to our

         11   December ‑‑ this is a tough time of year.  We have

         12   Thanksgiving coming up, that kind of thing.

         13               BOARD MEMBER BARBAGALLO:  December's

         14   clogged for me.

         15               CHAIRMAN INNELLA:  We only have one other

         16   item on the agenda that I know of for next month.

         17               MR. HAGGERTY:  And it's a minor subdivision

         18   with no variances.  It's pretty much clean as a

         19   whistle, as far as I can see.  So I would not think

         20   that we'd have a lot of discussion on that.  It's a

         21   totally conforming subdivision.  Very large lot, so...

         22               MR. SCHNEIDER:  Then let me deal with one

         23   other, that I presume we'll carry it to December 13th,

         24   which I think is the second Thursday.

         25               At this point in time, and I know you have
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          1   other matters, I think we would like at least, as to

          2   the radio frequency issue, an understanding of whether

          3   the Board is or isn't going to hire ‑‑ at a certain

          4   point in time I think we want to know.

          5               MR. HAGGERTY:  What we would do is there

          6   will be a discussion in that regard.  We don't have any

          7   ‑‑ we'll have to make a decision on who that, if we do,

          8   who that might be, and afford you an opportunity to

          9   have any reports, obviously, well in advance so that

         10   you have an opportunity to have, and you have an

         11   opportunity to have, whomever you might ‑‑

         12               MR. SCHNEIDER:  If you decide to do that, I

         13   don't know if you are, I guess my question is, when

         14   will that decision ‑‑

         15               MR. HAGGERTY:  Well, maybe right now.

         16               CHAIRMAN INNELLA:  I was going to say, it's

         17   going to be tonight.  We'll do it right now.  I had

         18   mentioned earlier, I was just trying to bring things to

         19   a short conclusion so it didn't get dragged out for 15

         20   minutes saying, well, we think you people should do it.

         21   As I said, I had it on my list of things to talk to the

         22   Board.  I just would like to know if the Board would

         23   like to obtain the services of an engineer with

         24   expertise in radio frequency to review the Cellco tower

         25   request.  And I'm throwing that out to the Board.
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          1               It's something that, you know, they'll

          2   review all the data that they have, maybe find some

          3   other sites, or they may come back and agree with them

          4   that that may be the only site.  Would you like to have

          5   an expert witness take a look at it?

          6               MR. HAGGERTY:  This would be a charge to

          7   the applicant in the ordinance that there is a

          8   provision.  And it's not uncommon where you have more

          9   complicated applications that frankly expert ‑‑

         10               BOARD MEMBER BARBAGALLO:  I make the motion

         11   that an expert is obtained.

         12               CHAIRMAN INNELLA:  Do you want to make the

         13   motion to go with a ‑‑ to request the services of an

         14   engineer with expertise in radio frequency, do I have a

         15   second?

         16               BOARD MEMBER CRAWFORD:  I second that.

         17               CHAIRMAN INNELLA:  Second by Gene Crawford.

         18   Any discussion?  Roll call.  We need a roll call, don't

         19   we?

         20               MR. HAGGERTY:  Yes.

         21               (Roll call vote; unanimous vote "yes".)

         22               MR. HAGGERTY:  If you're done then we need

         23   a motion to carry this to our next meeting, which is

         24   the second Thursday in December at 8 o'clock without

         25   further notice.  And as indicated by the applicant's
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          1   attorney ‑‑

          2               BOARD MEMBER BARBAGALLO:  And I'll make

          3   that motion.

          4               MR. HAGGERTY:  With the applicant's

          5   consent.

          6               CHAIRMAN INNELLA:  Motion made by Glenn

          7   Barbagallo to carry to the next meeting.

          8               BOARD MEMBER CRAWFORD:  Second.

          9               CHAIRMAN INNELLA:  Second by Gene Crawford.

         10   All in favor?

         11               (Voice vote taken; unanimous vote "aye.")

         12               CHAIRMAN INNELLA:  Okay.  Opposed?  Carried

         13   to the next meeting.

         14               MR. HAGGERTY:  What we'll do, I know that

         15   you had a question and I think I heard it.  I will

         16   confer with Mr. Suljic and I'll confer with Board Chair

         17   in terms of who the expert may be.  I will confer with

         18   both of you to make sure that there's no conflict.

         19   Okay.  We'll get a list of names and then we can

         20   circulate the names, make sure there's no conflicts

         21   within, you know, make sure we don't get anybody we

         22   can't use.

         23               MR. SCHNEIDER:  Right.  In response to the

         24   Planner, I indicated that we would provide, and I think

         25   it makes sense to deal with that in the context of that
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          1   witness.

          2               MR. HAGGERTY:  Right.  Okay.

          3               CHAIRMAN INNELLA:  And the witnesses that

          4   appeared tonight will be at the next meeting also?

          5               MR. GOLDFEIN:  Yes.

          6               CHAIRMAN INNELLA:  Okay.  Very good.

          7               MR. HAGGERTY:  Very good.

          8               CHAIRMAN INNELLA:  Thank you, gentlemen.

          9               MR. GOLDFEIN:  Thanks very much.

         10               MR. HAGGERTY:  Exhibits O‑1 and O‑22, if

         11   you could leave those with the Board secretary.

         12               (Whereupon, the hearing on this application

         13   adjourns at 10:50 p.m.)

         14   

         15   
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          1                     C E R T I F I C A T E

          2   

          3            I, IRIS LA ROSA, a Notary Public and Certified

          4   Shorthand Reporter of the State of New Jersey, do

          5   hereby certify that the foregoing is a true and

          6   accurate transcript of the testimony as taken

          7   stenographically by and before me at the time, place,

          8   and on the date herein before set forth.

          9            I DO FURTHER CERTIFY that I am neither a

         10   relative nor employee nor attorney nor counsel of any

         11   of the parties to this action, and that I am neither a

         12   relative nor employee of such attorney or counsel, and

         13   that I am not financially interested in the action.

         14   

         15   

              IRIS LA ROSA, CSR, RPR

         16   Certificate No. XI 01628

         17   Dated:     November 23, 2007
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